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“Based on the political ideologies of various political 
philosophers and scientists different States have been bringing 
into being diferent political institutions. It is difficult to 
translate any political ideology into a reality unless a political 
institution based on that ideology is evolved. A close relation 
exists between political thought evolved in any particular 
period and the actual conditions existing in that Period. It is 
a well known fact that only rarely does one come across a 
hisiorian or a philosopher who is not, influenced by his 
times. Political theories influence political developement. 
They are not only the outgrowth of political conditions, but 
they, in turn, lean men to modify their political institutions. 
Sometimes theory has preceded ; sometimes it has followed 
the corresponding institutions or activity. political theories 
are thus both the cause and the effect. Changing ‘conditions 
create new theories. These in turn influence actual political 
methods. 


PREFACE 


The Constitution of a country isa body of Jaw, written or 
unwritten, which describes the relationships—political, economic or 
social—betweenedjfferent offices of a state. It sets the rights and obli- 
gations of the citizens and of the executive, judicial and legislative 
authorities in a country. 


The origin of political constitutions lies in the basic fact that 
man has always tried to live not in isolation but in association. 
Throughout history, or even pre-history, human beings have 
exhibited instinctive feelings of bond with the family, group or 
society. 


Usually a constitution of a state lays down rulesand regulations 
which delineate different functions of the state and name the autho- 
rities to be set up for exercising their performance. The constitution 
describes the principles which govern the award of such powers, the 
procedures under which such powers will be exercised and the limits 
within which the different constituents of a state can enjoy their 
rights and responsibilities in keeping with the needs of mutual colla- 
boration and benefit. 


Drawing up of a constitution involves a number of questions : 
what organs or offices should be provided in a state, what powers 
should be given to these organs, whether any checks and balances 
should be kept between different offices, so on and so forth. 


The importance of a constitution lies in the fact that it gives 
power to the government of a state to function. Therefore, the const- 
itution (some countries would like to call it the basic law) is the nex- 
us that binds the state and the citizens together through the media of 
law. Constitution is thus a system or method to create institutions 
of power which state must have in order that its functions be 
performed smoothly, without hinderance or avoidable conflict. 


A country’s constitution gives validity and competence to the> 
decrees which the government is authorised to issue under its 
provisions for the performance of its duties. 


. a 
The present Book is divided in two parts. Part I gives a brief 
analysis of different constitutions, their points of.general comparison 
And contrast. This part also gives basic intreduction to different 
atypes of constitutions, their essential classificé ions, distinctive 
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towards the fulfilment of such aims. 


Part two ofethe Book takes up the main constitutional provi- 
sions in major countries of the world with necessary commentary 
on essential features of each. Effort has been made to cover almost 
all the political systems. Constitutions given in the book represent 
most of the “isms’’—Individualism, Communism, Socialism, Fascism, 
Democratic Socialism, Parliamentary Democracy, Presidential Sys- 
tem, Federalism, Unitary Form, etc. 

It is hoped the Book will not only serve the purpose of the 
student who wishes to understand the functioning of different types 
of constitutions in the world, but also provide necessary information 
and comparative study to post-graduates and researchers in their 
specific investigations. Also the Book is designed to be useful for 
politicians and statesmen, journalists and writers, who need a handy 
yet comprehensive reference nutshell of the constitutions of different 
countries in the world. 
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PART I 


COMPARATIVE CONSTITUTIONS 


° CHAPTER I 


SALIENT FEATURES OF WORLD CONSTITUTIONS 


wee 


The word ‘Constitution’ is generally used in two senses. It 
may describe the whole system of the government of a country, the 
collection of rules which establish and regulate or goverg the govern- 
ment. These rules may take the form of legal documents or usages, 
conventions, customs etc. which are not an official part of law but 
are practically effective in regulating the government. In most 
countries of the world the system of government is composed of 
this mixture of legal and non-legal rules. The combination of these 
legal and non-legal rules is called the ‘Constitution’. The legal rules 
may be embodied in the statutes or acts passed by the duly constitu- 
ted authority of a country from time to time, also empowered to 
amend the basic law. In most countries constitutional laws are 
described as the organic laws—organised institutions set up for the 
exercise of public powers through organs constitutionally established. 
There is a rough division of functions between the constitution which 
establishes institutions and lays down the broad principles which 
are to govern them and organic laws which regulate their detailed 
composition and operation. 


In some countries an important body of legal rules, enacted by 
the legislature, supplements and modifies or adapts the rules as em- 
bodied in the constitution. The main function of a constitution is 
to establish the principal institutions of government, such as the 
Houses of Legislature, Executive Councils, the Supreme Court, etc. 
It is often left to the ordinary law to prescribe the composition and ° 
mode of appointment of these bodies. Such important branches of 
constitutional law as the regulation of the electoral system ; the dis- 
tribution of seats, the establishment of government departments, the 
organisation of the judiciary are, in many countries, embodied in the 
constitution itself or, if embodied, are stated in general principles. 


The most important characteristic of a constitution is that 
it is usually endowed with a higher status in certain degree than 
other legal documents embodied in the system of government. 
For instance, the amendment of a constitutjon can take place only 
througlr a special process different from that by whiclnan ordinary 
law is made. In most of the countries, the amendment of thg* con- 
stitution @aanot be undertaken by the lagislpture along but requires 
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thought of as an instrument by 
The very idea of a constitution s 
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The nature of the limitations to be impos l cn 
therefore the degree to which a constitution will be supreme Over 


government, depends on the objects which the framers oad 
stitution wish to safeguard. Certain countries need a CO! te 
as, when they unite with others, they wish to preserve cca ae yer 
to themselves or to safeguard certain terms in the act of such é 


union. 


res to make law$ upon certain subjects. 
mposed on a government and 


A glance at the constitution of most countries shows that con- 
stitution makers differ very much regarding the length of their con- 
stitutions. Some of the constitutions are brief—just 25 pages—while 
there are others running into hundreds of pages. Some contain a 
few objectives set in the preamble, for the most part detailing rules 
of law. Others say less about the main objectives of the society which 
they want to establish but more about the way these are to be 
achieved. In fact there is no one form of constitution which is 
practicable or suitable for all communities; but it is possible to 
arrive at a form of constitution which would be most beneficial and 
prospective. 


A community which likes to adopt a unitary form of govern- 
ment would be able normally to frame a simpler and shorter consti- 
tution than a community which wishes to adopt a federal form of 
government. In a unitary form of government, the constitution 
needs to provide only the basic structure in general terms of the 
legislature, the executive and the judiciary along with a description 
of the nature in broad outline of their mutual relations. The detailed 
working of these principles can be left to the legislature to regulate 
eh a the case of a federal government, however, it is necessary 
A eee LOn shoufd normally specify the Spheres in which 
pri eae e the whole country and the governments of consti- 
ea ae have authority. It must also give more details 
panies tach all the legislatures and other wings of the 

parresGhiiie ee apparent that the constitution of a federation 
See Helce, OU Ms than the censtitution of aunitary 
aa ‘i ae tists Wea India, for example, which is quasi-federal 

Ivid¢ thy legislative powers of the Urn Parlia- 


then there is a State List and finally there is a Concurrent List 6ver— 
which both sets,of egislatures have authority, with the proviso that 
*State list must in general yield to the list of the Central Kegislature 
on concurrent subjects if there is a conflict between them. The Cons- 
titution of Canada also has three lists though the concurrent list in 
eraes is smaller containing only 2 subjects of immigration and agri- 
culture. 


The next point which a constitution must contain is about the 
declaration of fundamental rights to the citizens. If fundamental 
rights happen to be omitted some influential body of opinion may be 
alienated and the constitution may fail to be accepted. To be effec- 
tive any constitution must lay down fundamental rights, for its citi- 
zens in an absolute form. If, for example, a constitution declares 
that it guarantees to the citizens freedom of speech, freedom of the 
press, freedom of assembly, freedom of street processions and de- 
monstrations and inviolability of the person and of the home, it has 
got to provide necessary guarantees with adequate provisos concern- 
ing these rights. It is also necessary to provide some qualifications 
which may be attached to the exercise of the rights by citizens. For 
instance, the constitution of the USSR provides in article 15, ‘in 
accordance with the interests of the working people and in order to 
strengthen the socialistic system, the citizens of USSR are guaran- 
teed by law (a) freedom of speech, (b) freedom of the press, (c) free- 
dom of assembly and meetings and (d) freedom of street processions 
and demonstrations’. These rights of citizens are ensured by pla- 
cing at the disposal of the working of the people and their organisa- 
tions printing shops, supplies of paper, public buildings, the streets, 
means of communication and other material requisites for the exer- 
cise of these rights. Again, article 120 provides the inviolability of 
the homes of citizens and secrecy of correspondence. Article 127 
guarantees to citizens inviolability of the person. These rights are, 
however, subject to certain qualifications of the citizens. Besides 
these qualifications is a clause which reads ‘no one may be subject 
to arrest except by an order of the court or with the sanction of a 
State Attorney’. Again the constitution of the Federal People’s 
Republic of Yugoslavia provides the same rights to the citizens as 
the Soviet constitution but it falls short.of the Soviet Constitution 
in its guarantees of inviolability of the homes and secrecy of corres- 
pondence. It also provides that the production of a legal search 
warrant will authorise entering another person’s premises and in the 
case of a criminal enquiry, mobilisation or war, the privacy of means 
of communication will not be absolute. Inthe case of Ireland, the 
‘constitution states ‘No citizen shall be deprived of his personal 
liberty save in accordance with the law’. But another clause states : 
‘The dwelling of every citizen is inviolable and shall net be forcibly 
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ave i cordance with law’. If jwide discretionaty powers 

: sae et aad ieee sete are given by the lattgr to the authority of 

the State then the right of the citizens will be se%erely restricted 

Again in 1940 the Irish Parliament passed the Offences Bepinst the 

State Act, section 4 of which reads: ‘‘Whenever a Minister 0 more 

is of opinion that any particular person 1s engaged in activities whi 
in his opinion are prejudicial to the preservation of public peace an 

i f the state, such ministers may by warrant 


order or to the security 0 1 1 
under his hand and sealed with his official seal order the arrest and 


detention of such persons”. Artical 7 of the Btlgium constitution 
guarantees individual liberty but it goes on to say that no one will 
be arrested except upon a warrant, unless taken in the act of com- 
mitting an offence. A similar provision is found in the constitution 
of Holland, Norway, Sweden and Denmark. The Danish constitu- 
tion makes clear-cut regulations about the right of an arrested person 
to be brought before a Judge within 24 hours and to have the law- 
fulness of his arrest determined. Inthe case of the Fourth French 
Republic the constitution said: ‘The right to strike may be exer- 
cised within the framework of the laws that govern it’. The extent 
to which rights can be guaranteed and preserved under this formula 
depend upon the restraints put upon the legislature. Attempts have 
been made in most constitutions to face the difficulties involved in 
“inserting a declaration of rights and not to dodge them always by 
the employment of such phrases as: ‘save in accordance with the 
law’. The right to express opinion freely is also made subject to the 
proviso sometimes that: ‘The State shall, endeavour to ensure that 
organs of public opinion such as the radio, the press, the cinema, 
while preserving their rightful liberty of expression including criticism 
of government policy, Shall not be used to undermine public order or 
morality or the authority of the State’; and sometimes it is declared 
that the publication or utterances of seditions are indecent matter, 
an offence punishable in accordance with law. Similarly in some 
paueeeutions the declaration of the right to assemble peaceably is 
owed by a proviso that meetings calculated to cause a breach of 
the peace or to bea danger orto bea nuisance may be controlled 
or prevented or meetings held in the vicinity of either House of the 
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private ownership or the general right to transfer, to bequeath or 
inherit propegty”. - The next tyvo sentences of the article, however, 
take away the above right, at least in theory: ‘the exercise of the 
rights mentioned above ought in civil society to be regulated by the 
principle of social justice. The State accordingly may, as occasion 
requires, de-limit by Jaw the exercise of the said right with a view to 
reconciling their exercise with the exigencies of the common god”. 
Similarly the Yugoslavian constitution asserts that private property 
and private initigtiye in the economy is guaranteed. But it also goes 
on to declare that: ‘‘Private property may be limited or expropria- 
ted if the common interest requires it but only in accordance with 
the law”. The American Bill of Rights along with the other pro- 
visions of the constitution and amendments asserts,and undertakes 
to protect certain rights of the citizens, particularly against the 
government. Same vague statements of the constitution have elici- 
ted the opinion of the Supreme Court which has given a precise 
meaning to such phrases as: ‘the free exercise of religion’, ‘the free- 
dom of speech or of the press’ and further ‘no person shall be dep- 
rived of life, liberty or property without due process of law nor shall 
private property be taken for public uses without just compensa- 
tion’. 
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CLASSIFICATION OF CONSTITUTIONS 


e @ 
World’s constitutions may be classified as follows : 


1. Written or un-written—The distinction between pate fad 
unwritten constigutions lies in the fact that in a written cous on 
all the rules regulating a government are normally wri o own 
either in a constitution or in some acts of parliament or other 8 : 
documents and rules ; whereas an unwritten constitution implie 
rules which may be mainly the customs and functions and weeks 
regulating the government and may not have been precisely formu- 
lated and put in writing. 


2. Classification according to the method by which the consti- 
tution may be amended. In one category of these constitutions the 
constitution can be amended by the legislature through the same 
process as any other law. The other category consists of those cons- 
titutions which require a social process for their amendment. The 
constitution of New Zealand is one of the few examples where the 
constitution can be amended in the same manner as any other law. 
Most of the constitutions of the world vary from those which like 
that of the USSR clearly requires a two-thirds majority in each of 
the Houses of the Supreme Soviet to those of the United States, 
Switzerland or Australia where the Parliament itself alone cannot 
amend the constitution but requires the cooperation and consent 
of other bodies or of the people. This classification divides the 
constitution into flexible and rigid constitutions. 


3. Classification according to flexibility—Constitutions can 
also be classified by determining their rigidity or flexibility. Here 
constitutions are divided into a category of those which are supreme 
over the legislature and those which are not. Constitutions whose 
amendment requires a special process are regarded as supreme over 
the legislature. Some examples of supreme constitutions are those 
of the United States, Australia and Switzerland, Eire and Demark. 
These are cgnstitutions where it is not easy to say whether they are 
supreme or not. In the case of Belgium, whenever the Belgian Parlia- 
ment proposes an alteration,in the constitution, a dissolution of 
both Houses follows. Only after the general elections can the amend- 
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menf be carried out, that also if at least two-third members of each 
House are present, and at least 2/3rds of those present vote in favour 
of the proposed amendment. *In certain countries like the USSR or 
South Africa or Finland, there is a provision that amendments of 
the constitution in whole or in part may be made by the legislature 
but only under special majority conditions. ‘i 


_ 4. Classification according to Distribution of Powers—Consti- 
tutions may also be classified in terms of the method by which the 
powers of govepnment are distributed between the government of 
the whole country and any local government which exercises 
authority over parts of the country. On this principle constitutions 
are classified as Federal or Unitary. Ina federal constitution the 
powers of government are divided between the government for the 
whole country and governments for parts of the Country in such a 
way that each government has legal independence within its own 
sphere The government for the whole country has its specified 
powers where it exercises control without restrictions imposed 
by governments of the constituent parts of the country and 
these constituent parts in their turn exercise their powers 
without being controlled by the Central government. The 
powers of the legislatures of the Federal Government and of the 
state governments are also separately specified. The federal govern- 
ment is not subordinate to the constituent part whereas the consti- 
tuent parts are not subordinate to the Centre in many fields. Ina 
Unitary constitution, on the other hand, the legislature of the whole 
country is supreme law-making body. It may permit others to exist 
and exercise powers but it has the right to over-rule them and they 
are subordinate to it. United State, Switzerland, Australia and 
India are the representative instances of a federal constitution. In 
each case the constitution sets out the matters upon which the 
legislature of the whole country may make laws and it reserves to 
the states or provinces the sphere in which their legislatures may 
operate in legal independence of the Central legislature and of each 
other. The constitution of Canada is more difficult to classify. It esta- 
blishes an independent government for the whole country but permits 
that government to exercise certain limited powers of control over 
the governments of its provinces. Although there is a list of sub- 
jects, mentioned in the constitution over which the provincial legis- 
latures have exclusive authority and upon which the Parliament of 


Canada is unable to legislate, yet isis provided that the executive” 


government of Canada may veto the provincial bills or disallow 
provincial acts. Moreover provincial judges are appointed by the 
federal government and the formal head of the provincial govern- 
ment—the Lieutenant Governor—is also appointed by the Central 
Government.’ In, view of this, the Canadian Constitution may be 
called quasi-federal. Although the powers of veto haye been exer- 
viseeh by the Federal Government oyer provincial legislation they 
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fave been used only rarely and do. not pre laschopever, where 
j nt status of the provinces. ‘alia,e ; 
eee ok the constitution safeguafds the indepen euce oe 
states More strictly, practically the control of the federal gov a 
ment over the states sas become so overwhelming that in Bee a 
the states are little more than the administrative units 0 ate 
Federal government. Australian federal government achieves this 
control over the states through its financial powers which in- 
clude the annual grants to states. It may, therefore, be said that 
the Australian constitution works in practice like f unitary consti- 
tution although it embodies a considerable number of federal fea- 
tures. In Canada, on the other hand, the constitution though in 
law quasi-federal, is in practice nearer to federalism than the 
Australian. The Indian constitution also falls in the category 
of quasi-federal constitution along with those of West Germany 
and USSR. Unitary constitutions are prevailing in New Zeal- 
and, France, Sweden, Norway, Denmark, South Africa, ete. In 
practice the distinction between federal and unitary constitution 
is so much marginal that sometimes the value of this distinction is 
extremely limited. Unitary constitutions are thus varied, with the 
degree and method of decentralisation being diverse, that it very 
often becomes difficult to calla constitution Unitary or Federal 
with certainty, in theory as well as in practice. A constitution, 
unitary on paper, may be almost federal in practice; similarly federal 
Constitution may be in practice unitary like the so-called federal 
constitutions of Mexico, Venezuela, Brazil and Argentine. 


5. Classification by Confederation—Besides the unitary and fe- 
deral constitutions there are constitutions providing “Confederation” 
setups. A Confederation is a form of association between governments 
with a common organisation to regulate matters of common con- 
cern but with state governments retaining a greater or lesser control 
over this common organisation. There are a number of examples of 
Confederate constitutions. Before the present Federal constitution 
of the United States came into operation in 1789, the states regulated 
their common affairs through the Articles of Confederation which 
implied the concurrence of 13 distinct sovereign wills. Under the 
confederation were provided only important subjects that proceeded 
from the Union. A recent example of Confederation was the 
German Empire as it functioned from 1871 to 1918. Austro- 
Hungarian Compromise (1867-1918) also embodied a Confederation. 


_ 6. Clasgification by Distribution of Powers among organs—Con- 
stitutions are also classified in terms of the powers distributed inside 
a government among the various organs or institutions which make 
up that sovernment. The doctrine of the separatign of powers is the 
basic determinant ofthis classification. The doctrine of separation 
of powers thearf that each Of the wings of government—legisInturé, 
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executive or judiciary—is confined exclusively to a separate institu- 
tion of government, avoiding overlapping of functions or of persons. 
Separatien 8f* powers has never existed in practice in this extreme 
form but it is possible to find some constitutions where it is an im- 
portant feature of the governmental system. The constitution of 
the United States is a leading example of a constitution embodying 
the doctrine of separation of powers to a large extent though not 
perfect. All legislative powers are vested in the Congress, the execu- 
tive powers in the President and the judicial powers in the Supreme 
Court andsother Courts. In the United States the processes of 
government are confined in the three institutions exclusively. The 
constitution separates the Congress, the President and the Judiciary 
and forbids overlapping of personnel between them. It does not 
distribute each of the three processes to any qne of the institutions 
with absolute exclusiveness. Although all executive powers are 
granted to the Congress, the President has the power to veto its acts 
and his veto can be over-ridden only by a two-third majority in both 
the Houses. Further although executive power is vested in the 
President, he must seek the advice and consent of the Senate for 
making treaties and for important appointments including those of 
the members of his own Cabinet. Furthermore although judicial 
power is vested in the Supreme Court and subordinate courts, the 
Senate is empowered to try impeachments, including that of the 
President. Although when a trial of the President on impeachment 
takes place, the Chief Justice of the United States presides over the 
Senate. These few examples show that there is not a complete sepa- 
ration of the processes of government in the United States. Institu- 
tions, although rigidly separate, do not lead to complete elimination 
of the over-lapping. 


7. Classification according to Parliamentary or Presidential Sys- 
tem—Constitutions may be further classified on the basis of whether 
they provide for the presidential or parliamentary executive. Most 
systems of government fall into one or the other of the categories of 
the parliamentary or non-parliamentary executive. As a rule, a 
country which has a non-parliamentary executive will have a form 
of government which is embodied explicitly in its constitution. Where 
the parliamentary executive prevails it may be embodied in the cons- 
titution as in Ireland, India, Australia and South Africa or regulated 
by customs and ordinary law as in New Zealand,Canada, Hollana, 
Belgium or Scandinavian monarchies. There are examples in bet- 
ween such as France where there is no explicit requirement that the 
Prime Minister or any other minister shall be member of the 
Parliament. The Presidential or non-parliamentary executive Is 
found chiefly in countries whose constitutions have been iniuerteed 
by the constiturvion of the United States particularly in North, we a 
and Central America, or in Philippines Republicyin Sduth East Asia. 
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i f nment fall the Unite 
category of the Republican form of gover oentratwand 
States, the USSR, Switzerland, France, Portugal, all the. a Ss os 
South American states, Finland, India and the Republic o fee ; 5 
In the United States the President is not only the head of the et 
he is also the head of the government although his powers ae aa 
ed by the constitugion. In the constitution of Central an Eich 
America similar position is accorded to the President in law but in 
practice he exercises power with little regard to the constitution. [n 
the USSR, France, India, Ireland, Portugal and Switzerland, the 
President is the head of the State but not head of the Government, 
yet in each case there are important differences in his position. In 
the case of monarchs, they still exist in the case of U K. and certain 
other members of the Commonwealth, the Scandinavian countries, 
Holland and Belgium. In the case of these countries we find a grea- 
ter similarity between the position of the King and the President in 
the Republic of France, India, Ireland, Switzerland, and even the 
USSR. This similarity is, however, missing when we turn to the 
American Republics. The classification of constitutions into Re- 
publican and monarchical, therefore, gives rise to hetrogeneous group- 
ing, pin-pointing differences rather than similarities between the 
constitutions. The only point of similarity in this classification lies 
in the fact that monarchs are a symbol of the age that no longer 
prevails. 


It is not always necessary that a monarchy has less democratic 
outlook than a republic. It may actually be the other way round. 
Some of the monarchies may have more justice to give to their own 
citizens whereas the President of a Republic may be more autocratic 
than modern times can permit. The constitutions of almost all 
monarchies provide for democratic or popular government, making 
them resemble a republic in many ways. Republican constitution, 
on the other hand, may represent numerous systems of government 
—from democracy to dictatorship:, A modern constitutional demo- 
cracy is not more than a “‘crowned Republic”. 


The above methods by which constitutions may be classified 
expose differences that are significant, yet classification of constitu- 
tions has but a limited value if @nly because of a constitution itself 
is only a part of the rules that make up a system of government and 
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unreal or inadequate unless the actual working of the system of the 
government ig thoroughly examined. There is, however, enough value 
of this cl&ssification, parti@ularly if a constitution is to be considered 
in relation to all the possible methods of classification. If*we are able 
to determine, that a constitution is written, that it is rigid, that it is 
supreme, that it is federal, that it establishes a presidential or non- 
parliamentary exetutive and that it is republican, we seem to achieve 
something worthy of statement. If we can for instance come to the 
conclusion after going through the Australian constitution and state 
that it resentles the American in that both are written, rigid, supreme 
and federal, and unlike the American for establishing a parliamen- 
tary executive being monarchical and not republican. Similarly if 
by an attempt to classify the constitution of Ireland and New Zealand 
we can come to the conclusion that they resemble each other in being 
written and unitary and establish a parliamentary executive but 
differ in that the Irish constitution is rigid and supreme while the 
constitution of New Zealand is flexible and subordinate to the legis- 
lature and in that the Irish constitution is republican and that of 
New Zealand is monarchical. 


Most of all the process of classification enables us to reveal the 
significance of a constitution, its place in the system of government 
of which it is a part. 


CHAPTER III 
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THE GENERAL PRINCIPLES OF AN IDEAL CONSTITUTION 


i ituti é in few or noedetlaration of 
An ideal constitution may contain 
rights, though the ideal system of aw would cenngane Eee 
o ’ ; r a : 
, rights. The rights cannot be declared in a c 
‘iiabsolute and unqualified terms unless indeed they are so qualified 


as to be meaninglesse 


The Preamble 


A preamble to the constitution which although not itself a 
of the constitution and, therefore, of the law, is not only permissi 
but even desirable. It is a sort of preface to the constitution an 
gives the main objectives of the society which the consti uhion 
aims to establish. Most of the constitutions have preambles. 
Some of the preambles are national and eloquent ; most empha- 
sise on the sovereignty of the people. Some evei draw upon many 
historical traditions of the country. Legally speaking, a constitu- 
tion should as far as possible confine to Stating rules of law and 
avoid expressing opinions, aspirations, directives and policies. But 
for many people the constitution is something more than a selection 
of supreme legal rules. It is a sort of political manifesto or testa- 
ment evoking respect and affection and obedience of the people 
which a non-legal document can better elicit. 


Constitution y’s. Law 


Constitution is a part of the law of a State. It is enacted, 
approved or promulgated by a body recognised as competent to 
make the basic law. But it is pertinent to enquire asto who is 
competent to make sucha law before a constitution is enacted. 
Most modern constitutions have followed the American Model and 
the legal and political theory that lies behind it. The people or a 
constituent assembly acting on their behalf is regarded to have due 
authority to enact a constitution. Most of the constitutions speak 
of having been enacted by the people. The Supreme Court of the 
U.S. regards the people as having given the force of law to the 
constitution. The controversy regarding the people being the law- 
givers was raised after the First World War when new constitutions 
were adopted upon the Yefeat of th German, Prussign and Austro- 
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Hungarian Empires. Each new constitution declared that it received 
the fosce of law from the people. The authority of the people is 
quoted as the authorityof the constitution. From the strictly legal 
point of views however, constXutions have legal authority because 
they have been enacted by a body recognised as competent to give 
them force of law. This body may be either external legislative 
body like the Parliament of the U.K. or it may be people of the 
territory or a Constituent Assembly chosen in some way by the 
people and recognised to have authority to establish a constitution. 


Sanctity Si 


Compared to the ordinary law, most constitutions claim to 
Possess the authority of supreme law. The reason why the law in 
a constitution is superior to the law enacted by ordiaary legislative 
authorities established by the constitution is that from the very 
nature of a constitution, the authority that establishes a constitution 
has superiority over the institutions which it creates. The superiori- 
ty of the constitutional law over ordinary law arises from the fact 
that a constitution functions to regulate the institutions which govern 
acountry. The constitutional law is the basic law—as it is some- 
times called by constitution-makers. Ordinary law is enacted to 
provide subsidiary rules and regulations for the smooth functioning 
of the constitution and to ensure the governance of the country in 
accordance with that constitution. The Supremacy of the people 
as law-givers is recognised in the United States so far as the consti- 
tution is concerned. It is also accepted in most other countries. 
The supremacy of the Indian constitution also arises from the fact 
that it claims to be the work of the people although the Indian 
constitution was not actually referred to the people for its approval 
and it declares itself in the preamble to be enacted by the people in 
their Constituent Assembly. Although it was not submitted ina 
referendum to the people but the overwhelming support and appro- 
val of the people was implied in the practical facts of the day. In 
some countries, the legal conception of a constitution seems to be 
fictitious. The people enact the constitution and it is only a majo- 
rity of the people who in fact approve of the constitution. In India 
the people enacted the constitution in the Constituent Assembly 
but that Assembly was composed of representatives elected by a 
minority of the people of India and the constitution itself was never 
submitted to the people directly. A constitution which can be 
amended by the people has a greater claim prima facie on their 
obedience than a constitution which cannot be amended. The 
position of minority in such a state is anamolaus. A minority, parti- 
cularly a permanent minority can never hope to seea constitution 
amended to meet its wishes nor can it preyent amendments to which 
‘it is opposed. When a minority is faced’ to persuade the majority 
to meet its demands i?has no alternative but to xucquiesce in the 
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Flexibility 


Constitutions are the product of their times, represen Ue 
thoucht of the people prevailing at the time sis t & cons eu a 
making. With the change in circumstances an ae e thin ae ot 
the people the provision of amendment is therefore impere ive 
any ideal constitution. In practice, however, there is sue ya ime 
lac between a constitution and the society whose politica processes 
it is intended to regulate. Sometimes a change in circumstances 
may not lead to any actual change in the wording of the constitution 
but it may cause a constitution to mean something different. It has 
been noticed in some countries that forces have tended to increase 
centralisation in Government by the change they make in circums- 
tances, irrespective of any actual amendments to the constitutions. 
Such a situation occurs not only in countries with unitary cons- 
titutions but also in countries under a federal system. In war, 
federal governments come near to being unitary governments not 
by any alterationin the words of the constitution but by bring- 
ing into the ambit of the defznce power of many matters of impor- 
tance which in peace time would lie within the authority of the cons- 
tituent states. Other reasons for such emergencies can be economic 
crises. Amendment of constitution is also usually caused by trends 
in recent times of a series of policies known as ‘welfare state’ or the 
‘social service state’. Many constitutions have been amended to 
ensure that all citizens.should be provided with the minimum stan- 
dard of welfare whether they can afford it or not—education, 


health services maintenange in times of sickness or unemployment, 


or old age. Along with a strong trend towgrds centralisation in 
government, ther€ has gone a trend towards increase in the powers 
ei . ~ oe See 


sy 


THE GENERAL PRINCIPLES OF AN AL CONSTITZSNON : 33 
ax Z ° 
of the executive. Thig change ha ¥ Orought about in some 


cases by constitgitjonal amendment but it owes itself to changes in 
circumstances which have supplied the Opportunity or scope for the 
executive to exercise more fully the powers which a constitution 
conferred upon it. Wars. economic crises, trend towards welfare 
state, development of democracy towards universal suffrage and 
demand for equality “of conditions, have all produced situations in 
which the executive has felt the need for enlarged powers. The 
development of modern weapons of war has made it possible for a 
few determined™men to dominate millions of unarmed citizens as 
in China. The military power alone is a force which tends to in- 
crease the control of the executive over the community. Radio, 
advanced means of communications and other scientific and techno- 
logical factors have strengthed the executive in othes ways. Equipped 
with control over the vast resources of the country and over powerful 
means of governing the citizens, the executive has in recent times 
come to possess untold facilities to expand its sphere of influence 
Over the multitudes. The powers of the executive also expanded 
in some countries with the development in the skill and efficiency of 
the civil services. 


The growth of constitutions in recent times is also greatly 
influenced by the existence of powerful political parties in various 
countries. In certain countries the constitution is a mere handmaid 
of the bosses of political parties which hold the people under sway. 
Such parties may have to their credit the glorious past or laurels of 
achievement in social or political service. But when such parties come 
to power they have a tendency to amend the constitution in such a 
way that the position of the party can become, supreme subordina- 
ting the constitution to meet its sweet will. The countries which are 
under single party rules have a tendency to alter the constitution to 
provide centralised administration and endow the executive with 
considerable powers. It has been observed that a multi-party system 
seldom provides a strong administration although in some countries 
of Continental Europe multi-party system has not produced such 
great instability of government as in certain Asian countries. Closely 
allied to the effect of a party system upon the working of a constitu- 
tion is the electoral system. In some countries the law regulating 
the electoral system is a part of the constitution, in other countries 
only general principles concerning the electoral system such as uni- 
versal suffrage or proportional representation are prescribed or per- 
mitted by the constitution. But in most countries the details of 
electoral system including methods of voting, distributio® of seats, 
the qualifications of voters, the organisation of parties and the like 
are regulated by ordinary law and embadied sometimes in the orga- 
nic law. These pravisions are mostly developed and modified in 
many countries without any change or formal amepdnrent in the 
cortstitusion. e . ° 
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CHAPTER 1V 
PROCEDURES FOR AMENDMENT IN DIFFERENT COUNTRIES 


The amending process in most modern constitutions aims at 
safeguarding the main objectives of the constitution. Most of the 
States feel that the constitution should be changed only after proper 
thought and not lightly or unnecessarily. The people should be 
given an opportunity of expressing their views freely before a change 
is made and in a federal system the powers of the Units and of the 
Central Government should not be altered by either party acting 
alone. 


The rights of the community in matters of language, religion 
or culture should also be safeguarded. In modern constitutions the 
people or the “electorate have a definite say in deciding whether an 
amendment should be made or not. There are a number of ways to 
discover the people’s will. Sometimes the proposed amendment 
may be referred to the people after it has been passed by the legisla- 
ture. Constitutions of Ireland, Denmark and Australia and Switzer- 
land and the constitution of each of the 48 American States provides 
reference of all proposed amendments to the people in the prescribed 
manner. In certain countries when a proposal to amend the constitut- 
ion is brought forward both Houses of Legislature must be dissolved 
and the amendment passed after re-election by a two-thirds majority 
in each House, at a session at which at least two-thirds members are 
present before it can become effective. In France, an amendment 
must be submitted to a referendum unless it has been carried by a 
two-thirds majority of the Lower House or 3/5th majority in both 
the Houses. In Italy a proposed amendment approved by the Legis- 
lature must be submitted to a referendum if within 3 months 1/5ths 
of the members of the Lower House or 75,000 voters or 5 Regional 
Councils so desire, unless the proposal was carried by a two-thirds 
majority in each House. In certain countries like Chile an amend- 
ment must obtain a majority in each, House sitting separately 
and then a majority in both the Houses sitting together and with 
a majority of its total membership present. But even thereafter it 
may be referred to the people for decision. * In certain cOuntries 
people are given power to take more initiative to put forward pro- 
posals for constitutional amendments. The most important example 
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the electors voting in a referendum would suffice to carry an etree 
ment whereas in a federal state, the people as a whole must express 


their views. 
Even among the federal states the processes of amendment are 


varied. In Canada until 1950 the constitution could not be amended 
either by a Central or Provincial Government alone or even In unl- 
son as the power of amendment vested only with the Parliament of 
the United kingdom. 


Constitutions have come and gone in the first half of the 20th 
century. Two World Wars have provided the occasion for many of 
the changes that have taken place. The influence of the big world 
powers and the tendency among smaller powers to align themselves 
under various power blocs has greatly influenced the emergence of 
new constitutions after each of the two World Wars. The rise and 
fall of constitutions in Europe and Asia has been directly dependent 
upon the results of the Wars and the defeat or victory of leading 
powers. One of the important questions in connection with the 
processes of amendment of the constitution relates to the ease or 
difficulty with which such processes can be worked out. Does an 
easier amending process ‘or a more frequent use of the amending 
process give a constitution a longer life ? In general terms one would 
say ‘yes’ An easily amendable constitutron can adapt to meet 
changing conditions in a country internally or externally. It has 
been observed that in many cases the failure or over-throw of a cons- 
titution was the result of forces which did not make the constitution 
respond to thee amending process. In some cases a revolutionary 
movement, designed to everthrow the existing regime eybodied in 
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the constitution, prevailed as a result either of war or of insurrection 
and over-turned the constitution. Countries which have taken their 
constitutions se?iousl} have been*able to make sufficient use of their 

* process of formal amendment to justify a constitution being flexible, 
although it must be recognised that there are some political contro- 
versies or problems which cannot be solved simply by a constitu- 
tional amendment. The*censtitution of India places extra safeguards 
in the amending process particularly in respect of the clauses pertain- 
ing to division of powers between the States and the Union. The 
amending process in Imdia requires the concurrence of the legisla- 
tures of at least half the States in their amendment although the rest 
of the constitution can be amended by the Central legislature provid- 
ed it receives the approval of an absolute majority of the member- 
ship of each House and a two-thirds majority of th® both houses 
sitting together. Besides the legislative procedures, constitutions are 
also subject to other processes at work in modifying the constitution 
like the judicial interpretations. 


Judicial Review and Interpretation 


The interpretation of a constitution is the function of the 
judges, particularly of the Supreme Court in every country. It is a 
function of judges to decide what the law is in important disputed 
cases. A constitution being part of the law falls within the purview 
of the judges. While it is the duty of every institution established 
under the authority of a constitution and has to keep within the limits 
of the powers, it is the duty of the courts from the nature of their 
of function to decide the limits of such powers. In some cases the 
powers of the courts to interpret the constitution is drawn from the 
constitution or from the nature of the judicial function. In many 
countries courts have jurisdiction to declare acts passed by the legis- 
lature to be void on the ground that they conflict with the constitu- 
tion. Judicial review is provided in many countries explicitly in the 
constitution. The constitutions which have this provision of judicial 
review are Australia and its six States, Canada and its 10 Provinces, 
United States and its 48 States, India and its 17 States etc. When 
a constitution provides restrictions upon the executive and also upon 
a legislature, the scope of a court’s interpretation becomes greater. 
As a general rule, the court does not take the initiative in these 
matters. It interprets a constitution only when im the course of its 
proceeding upon a case the question arises concerning the 
meaning of the constitution, In this context mention may Be made 
of the French doctrine of the function of the judges which is accept- 
ed in many countries like Holland, Belgiam, Swedeneand Denmark. 
Countries in which the power of judicial review of legislatiqn or of 
executive action is not practised are usually indifferent, tothe sup- 
rema¢cy § the constitution. In som@ cals the constitutioms them- 
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the bodies concerned should observe those restrictions strictly. 
Judicial interpretation has played an effective part in certain Ce 
to clarify disputed matters. In some cases it has played the role o 
increasing centralisation. Sometimes interpretations on economic 
and technological clauses have led to the increase in the power of 
Central governments without necessarily needing an amendment in 
the constitution and in other cases the powers of the executive have 
come to be reduced by such interpretations. Sometimes a judicial 
decision is as important as a constitutional amendment. For in- 
stance in Australia the predominant position of the Parliament in 
financial affairs of the country has been achieved by the combined 
effect of a formal amendment of the constitution carried out in 1928 
and also of the judicial decision of 1942 concerning income tax. In 
the United States the attitude of the Supreme Court has made pos- 
sible a flexibility in the exercise of rule-making power which a strict 
view of the nature of legislative power under the constitution would 
have made impossible. In the U.S. the Supreme Court has sanc- 
tioned a wide use of rule-making power to the executive which the 
‘ courts have refused to accept in Australia and Canada. 

Judicial interpretation is most important in the field of civil 
rights of the individuals or of communities, minorities or associa- 
tions. There are too many instances where the Supreme Court of 
many countries has upheld the contention of the individuals 
who have sought judicial review over the decision of the executive 
in the matter of the rights of the individuals. The best example 
is the Supreme Court’s interpretation of the provisions in the 
Sth and 14th Amendments to the U.S. Constitution that no person 
be ‘deprived of life, liberty or property without due process of 
law . At first glance the phrase ‘due process of law’ may just mean 
in accordance with the law’ or ‘save as provided by law’—expres- 
sions which find place in many modern constitutions. The U.S. 
Supreme Court has regarded ‘due process of Jaw’ as a phrase which 
guarantees the recognition of certain rights and it has elaborated 
what these rights are and whether they have been denied or recognis- 
ef The court has held that ‘due process of law’ involves the right 
te accused person to’ be defended by a Counsel and that the 
enial of this right invalidates a trial; that the conviction based up- 
on confessions extorted from the accused under duress is a denial of 
ae nae and that a conviction obtained from a Jury which was 
baa sis Z Pai i oy mob violence or in conflict with due pro- 
pretation esiiestl pens. Expressed in general terms, this inter- 
the fundamental ae on of mental action shall’be consistent with 

| principles of liberty and justice which lie at the base 


of all Civil itical inetitnt; é 
land. * and political institutions and are designated as law of the 


selvés impose no 


P 


r 


CHAPTER V 


THE CONCEPT OF CONSTITUTIONAL GOVERNMENT 


Constitutional government means government according to rule 
as opposed to arbitrary government. It means government limited 
by the terms of the constitution, not limited only by the desires and 
capacities of the executive in power. If a government adopts the 
constitution only for establishing the institutions @f government and 
acts arbitrarily and freely in other ways without consideration of the 
various interpretations and stipulations of the constitution, such 
government is called unconstitutional. The real idea of a constitu- 
tion is to limit the powers of the government requiring those in 
power to conform to laws and rules. There are many factors which 
work against constitutional governments. The most important is 
war. In time of war or of rumours of war the government claims 
full freedom of action. It declares an emergency and ceases to be 
bound by the limitations of the constitution. Even the people are 
usually willing to grant this freedom. Yet, war does not mean the 
destruction of constitutional government in every case although it 
usually suspends many constitutional clauses in some degree. Most 
of the constitutions themselves recognise the inevitable consequences 
of war by making necessary provisions which allow freedom to the 
government in time of war or in defence of the public safety. Other 
factors can be economic distress or difficulty, famine, pestilence or 
any other disaster justifying discretionary action by government. 
Such exceptional circumstances lead to the suspension of the ordinary 
limitations upon the government in order to permit swift and effec- 
tive action. Emergency government can seldom work within cons- 
titutional limits whereas peace and prosperity are most ideal for a 
constitutional government to work within prescribed limits. 


The most difficult problems confronting constitutional govern- 


-ments in modern times relate to defence against foreign attack. 


When war or any other emergency arises constitutional government _ 
is restricted or suspended in orde? that a community may survive as 
an independent country—free to choose later on constitutional 
government when the emergency is passed. The justification of 


suspension of constitutional government rests on the promise that 
the constitution has been put in abeyance temporarily and will be ~ 
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revived again in future. But the greater problem arises when attacks 
upon constitutional governments are made by those selfish persons 
who desire to overthrow the constitution and uSe the freedom and 
liberty which it gives the executive to mieuse the power s® obtained 
and to c&rry out campaigns directly or indirectly against the consti- 
tution. The best way to defeat the opponents of constitutional 
governments is to restrict their activities. However, to leave them 
free to express their opposition the people in modern democracies 
are enlightened enough to suspect judiciously the intentions of cons- 
titutional breakers and to put them in proper corner in due course 


of time. * 


PART II 


MAJOR CONSTITUTIONS 


CHAPTER VI 
CONSTITUTION OF INDIA 


s 

1. Constitutional History—The Indian Constitution, passed 
and adopted by the Constituent Assembly on 26th November, 
1949 came into force on 26th January 1950. This date mar- 
ked a great event in the chequered historye of India. It an- 
nounced the birth of a new Republic, one of the largest demo- 
cracies in the modern world. It was a rebirth of an ancient 
country and culture after centuries of viscissitudes. On this 
day India became a full-fledged sovereign independent democra- 
tic Republic ending the national struggle for independence. It also 
brought to an end the 200-year old British rule and the vesting of 
political power into Indian hands. This transfer of power, how- 
ever, had a long and chequered history of constitutional advance- 
ment. A brief account of this history is given below. 


. Queen Elizabeth granted in December 1600 a charter confer- 

ring certain exclusive trading privileges to a few merchants of 
London who formed themselves into a company known as ‘East 
India Company’. This company established large number of trad- 
ing settlements in various parts of India in the beginning of the 
18th century. After the death of Aurangzeb in 1700 and disinte- 
eration of Mogul Empire, the Company began to acquire political 
power. In 1765 the Company obtained a grant of ‘Diwani’ from 
Moghul Emperor Shah Alam covering Bengal, Bihar and Orissa. 


The East India Company failed to deal with problems of ad- 
ministration. This led the British Government to pass the Regulat- 
ing Act in 1773. This act provided a definite system of government 
for India. The Regulating Act made de facto sovereignty of the 
East India Company de jure. Under the act the civil and military 
government of Bengal was vested_in the Governor General with_ 
four Councillors. The Governor General also enjoyed authority 
over the presidencies of Bombay and Madras. A Supreme Court 
with wide jurisdiction was also established. The Regulating Act was 
not found satisfactory as it did not specify the field of powers to be 
shared by the Governor General and the Supreme Court. The Act 
also gave no powers to the Governdr General fo over-ride his Coun- 
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clin So it was amended by the Settlement Act of 1781. This Act 
weve supreme powers to the Governor General over the Supreme 
Douet in matters concerning revenue etg. The Governg General 
and Cowngil were brought outside the jurisdiction of Supreme Court 


for the things done in their official capacity. 


The Fox India Bill, 1783, created a Board of 7 Commissioners 
ousting the Board of Directors and proprietors of East India Com- 
pany. The Bill was passed by the House of Commons but rejected 
by the House of Lords due to intervention of George HII. Under 
this Bill an effort was made to bring India under soeial control ins- 
tead of treating it as a private estate of the East India Company. 


In 1784 Pitt the younger got passed the Pitts India Act in the 
British Parliamené establishing a Board of Commissioners for the 
affairs of India. The Act introduced in the Government of India 
two important alterations. First it prescribed a constitution for the 
presidencies with each presidency to have a Governor and 3 Counci- 
llors. The Charter Act 1793 gave the Governor and the Governor 
General powers to over-ride their councillors. Another member was 
added as the Commander-in-Chief. Revenue was controlled by a 
Board having headquarters in England. The Board of Control had 
3 members one of whom was a Privy Councillor. The Charter 
act gave East India Company commercial monopoly for another 

years. 


_ The Charter Act of 1813 abolished the monopoly of East 
India Company for Indian trade. The company, however, conti- 
nued to enjoy monopoly ofthe Chinese trade. The Charter Act 
1833 deprived the East India Company of all commercial functions 
including the monopoly of the Chinese trade. Europeans were al- 
lowed to come to India without licence. The Governors of Bombay 
and Madras had to submit their laws for sanction of the Governor 
General of India at Calcutta. The Executive Council was expanded 
to include a Law Member. The Indian Law Commission was ap- 
pointed to prepare the Indian Penal Code. The Charter Act of 
1853 separated the executive from the legislature. After the first 
war of independence in 1857, the authority of the East India Com- 
pany was taken over by the British Crown. The functions of the 
Board of Control were taken over by the Secretary of State in Lon- 
don, who was responsible to the British Parliament. The Goyern- 
ment of India Act 1858 made the’British Crown assume direct res- 
ponsibility of the Government of India. The Secretary of State was 
to exercise all the powers of the Crown. 


The Indian Council Act of 1861 de i islati 

4 ; c centralised legislation and 
ee the function of framing laws and rules for geal bodies by 
Depa iie - It prcvided the setting up of provincial and central 
egisiatures, associating non-oFcia)s with legislation. The Governosz 
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Géneral was given wide powers to issue ordinances which wwe : 

valid for 6 m@nths. The Indian Council Act continisdate eae 
upto 1892 when it was amefided) Under this Act tke silent powers 
of legislatures were enhanced. Municipalities were given represen- 
tation in provincial legislatures. District Boards, Chambers of 
Commerce and Universities were also given representation in 
the legislative bddies. The provincial legislatures were given 
powers to discuss the annual budgets and entertain parliamentary 
questions to the executive within limitations. The famous Morley 
Minto Reforms were enacted under the Indian Council Act of 
1909. Under this Act was introduced the element of representative 
and popular government in the country. The Governor General's 
Council was expanded. Provincial Councils were also expanded. 
Separate electorates were granted to Mohamedan community. On 
20th August, 1919 a dyarchy system was introduced in the country 
at the provincial level. The subjects were divided into 2 parts, the 
transferred and the reserved. The reserved subjects were dealt with 
by the Governer with the aid of an Executive Council without any 
responsibility to legislature. The transferred subjects were adminis- 
tered by him with the aid of ministers. Subjects of administration 
were separated into two categories: Central and Provincial. The 
Central revenues consisted of income-tax, railways, posts and tele- 
graphs, customs, salt and opium. Provincial revenues were from 
land, excise, stamp duties, forests and irrigation. The principle of 
self rule was not introduced by the Centre whereas it was allowed 
in the provinces within limited extent. At the centre, the Governor 
General in Council was given very wide powers and he was respon- 
sible to the British Parliament. Electorates were divided commu- 
nally : Muslim, non-Muslim, European and Anglo-Indian. A 
Statutory Commission was appointed in 1927 to submit a report on 
the functioning of the dyarchy system. The report emphatically 
recommended the usefulness of the dyarchy system and the exten- 


_ sion of this system in the provinces The Commission which was 


headed by Lord Simon also visualised the establishment of a Fede- 
ration of Indian States and Provinces. Indian princes manifested 
willingness to accept the federal system. A Round Table Conference 
of the representatives of British Government, the Princes and Bri- 
tish India was convened by His Majesty’s Government and a White 
Paper was prepared embodying the outlines of reforms. The White 
Paper took the shape of Government of India Bill which was refer- 
red to the British Parliament. 


) 

The British Parliament passed the Govt. of India Act 1935 
granting provincial autonomy and diyiding the powers between the 
Centre and the Stages. The provincial subjects were admjnistered by 
the ministers responsible to the pa) tale The Fedefal Govern- 


reemt comprised of the British provinces and the Indianastates. The 
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ation was optjonal and th 
ion Pe Under 


accession of the states to the F i 
of accession were set out in the Instrument of Accession. 4 
this Act, dyarchy system was to be established at the Centre. More 

the Federal Court. The Governor 


owers were also allowed to : ver! 
Peneral was to govern defence, external affairs and ecclesiastical 
affairs while other subjects were transferred to the Council of Minis- 


ters responsible to the legislature. Even here thé Governor Gene- 

ral had over-riding powers. Communal award was one of the im- 

portant clauses of this Act. This Act also separated Burma from 
India. Two new provinces Orissa and Sind were ereated. Provin- 
cial autonomy was given a two-year trial in 1937-39 under the Con- 
gress Ministries in 7 provinces out of II. These popular ministries 
also resigned in 1939 when the British Government declared war 
against Germany on behalf of India without consulting the people. 
Communal representation led to the setting up ofa Muslim League 
which demanded the partition of the country. In March 1942 Sir 
Stafford Cripps negotiated with Indian leaders cooperation in the 
effort against Germany and Japan. He made the following offer as 
the price for Indian participation in the war : (1) all departments to 
be transferred to the Indian ministers except Defence ; (2) a Consti- 
tuent Assembly to be set up immediately after the end of the Second 
World War ; (3) India had the right to decide whether to remain in 
the British Commonwealth or not; (4) After 10 years of Federal 
Government the provinces and the states had the right of cessation. 
The proposals were to be accepted or rejected intoto. All the 
Indian political parties rejected the proposals for varying reasons. 
In June 1945 Britain made fresh proposals to resolve the constitu- 
tional deadlock. The main proposal was based on the Wavell Plan 
under which the entire Council with the exception of Viceroy and 
the Commander-in- Chief would consist of Indians. Again, no ag- 
reement could be reached on the Conference table. In 1946 Labour 
party ousted the Conservative party and Winston Churchill from 
leadership of government. The new Prime Minister Mr. Clement 
Attlee sent a British Cabinet delegation to India in March 1946 to 
make recommendations regarding the constitutional reforms. The 
delegation was led by Lord Pethick Lawrence, Secretary of State 
for India, Sir Stafford Cripps and Mr. A.V. Alexander, the First 
Lord of the Admiralty. The Cabinet Mission recommended the 
end of paramountcy of the British Crown; Union of British India 
and Indian states ; a Constituent Assembly to be elected for framing 
the constitution ; the election of provincial constituent assemblies by 
the provincia! assemblies on the basis of Muslim and non-Muslim 
majorities in the provinces ; and the setting up of an Interim Gove- 
roment enjoying the support of main political parties. The propo- 
sals of the Cabinet mission were adopted by all parties and the He 
tions to the Constituent Assembly took place in 1946. The Interim 
Government, headed by Pandit Jawaharlal Nehru as Prime Mjnister 
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took up the governmentdn June 1946. On February 20, 1947 Premier 
Attlee announged ein the British Parliament the end of the British 
Raj in India and the transfer 8f authority to the Indians by June 
1947. Under the Indian Independence Act 1947: (1) the para- 
mountcy of the British Crown over the Indian states to lapse; (2) 
Dominions of India and Pakistan with a Governor-General ‘each 
were to be set up ; (3) the legislatures of each of the new Dominions 
to have full powers and sovereignty and the British Parliament was 
to cease entitlement of legislation on their behalf after August 15 
1947. The Constituent Assembly set up in 1946 according to the 
Cabinet Mission plan was not, however, a sovereign body. The 
Indian Independence Act 1947 established the sovereign character of 
the Constituent Assembly. The Constituent Assembly laid down its 
objectives before proceeding to draft the sacred décument. The 
Constituent Assembly took 2 years, 11 months and 18 days to com- 
plete its work. There were 11 sessions of the Assembly. The consi- 
deration of the draft took 114 days. The Constituent Assembly 
finalised it on November 25, 1949 and enforced it on January 26, 
1950. The original Constitution had 22 Parts and 395 Articles be- 


sides 8 Schedules. 


2. Preamble—The Indian Constitution provides for a soverign 
democratic Republic independent in internal and external affairs. 
The preamble, the directive principles and the fundamental rights 
provide the most important pillars of the constitution. The pream- 
ble states : 

‘“‘We, the people of India, having solemnly resolved to consti- 
tute India into a SOVEREIGN DEMOCRATIC REPUBLIC and to 
secure to all its citizens : 

JUSTICE, social, economic and political ; 

LIBERTY of thought, expression, belief, faith and worship ; 


EQUALITY of status and opportunity ; and to promote 
among them all ; 

FRATERNITY —assuring the dignity of the individual and the 
unity of the Nation. 

In our Constituent Assembly this 26th day of November 1949 
do hereby adopt and enact and give to ourselves this Constitution”. 


3. Directive Principles—The directive principles are funda- 
mental in the governance of acountry. They cannot bg enforced 
through a court of law. Ifa state is unable td take positive action 
jn the furtherance of the directive principles, no, action can be 
brought against it in a.court of law. Thé directive principles have 
therefore been called as just the maniteatg of aims and asrrations. 
These principles are : (1) provision of adeqaate means of livelihvod 
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| citizens irrespective of sex ; (2) equalepay for equal work for 
ee en aud outa : (3) fair distripution of weatth a (4) prevention 
of exploitation of child and adult labour ; (5) right to living wage 
for workers; (6) organisation of village panchayats ; (7) right to 
work, to education and public assistance 1n the event of unemploy- 
ment ; old age, sickness and disablement etc., (8) to promote inter- 
national peace and security, to foster international law and treaty 
obligations and encourage settlement of international disputes by 
arbitration ; (9) to maintain just and honourable relation with other 
nations ; (10) raising the level of nutrition and improvement of 
public health; (11) humane conditions of work and maternity 
relief ; (12) prohibition ; (13) organisation of village cooperatives , 
(14) preventioa of slaughter of useful cattle ; (15) establishment of 
uniform civil code for all citizens. 


4. Fundamental Rights—Part III of the Constitution embodies 
a number of fundamental rights. These rights act as limitations 
not only on the powers of the executive but also on the powers 
of the legislatures. The model of fundamental rights has been derived 
from the U.S. Constitution with certain limitations. Briefly speaking, 
fundamental rights effect a compromise between parliamentary 
sovereignty and judicial supremacy. In the United States fundamen- 
tal rights are covered in the Bill of Rights which is equally binding 
on the executive and the legislature and which gives supremacy to 
the Judiciary unlike the British system where the Parliament is sup- 
reme. The constitution guarantees the following fundamental rights 
to its citizens : (1) right of equality—equality of opportunity to all 
in public employment; prevention of discrimination on grounds of 
religion, race, caste, sex or place of birth ; (2) right to freedom—free- 
dom of speech, peaceful assembly of citizens, formation of associa- 
tions and unions ; free movement throughout the land ; freedom of 
inhabit ation anywhere in India; freedom to acquire, hold and dis- 
pose of properties ; freedom to practice any trade or profession ; (3) 
right against exploitation—prohibition of forced labour and traffic 
in human beings ; (4) right to all religions subject to provisions 
of health, morality, peace and order ; (5) cultural and educational 
rights ; protection of minorities in respect of linguistic, cultural and 
religious interests ; freedom to establish and administer educational 
institutions ; (6) right to property—no person can be unlawfully 
deprived of his movable and immovable property ; (7) right to 
constitutional remedies ; any ‘citizen can move the court for the e 
forcement of his fundamental rights. ‘ag 


Furidamental rights are justiciable and inviolable. Any act of 


legislature which infri eri . 
pie ome ch infringes any of these rights can be challenged in a 


5.& Salient Features—The Constitution ot ia i 
: nstitution of India is remark: 
for on otftstanding fedtaresewhich distinguish it fit piace oth 
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titutions. It has been prepared after ransacking all the knowg 
constitutions of the world and most of its provisions are specially 
borrowed from athers. The Indian Constitution is a written consti- 
tution. It is not unwritten *like the British Constitution which 
depends on traditional practices and. conventions. The ConStitution 
is long and written but it is not rigid. No provision of the consti- 
tution is the unamendable The Parliament has full authority to 
alter or modify majy of the provisions of the constitution through 
a certain procedure and process The constitution provides for 
unitary form of government in contrast to the federal system of 
government in the U.S.A. Although the system of government is 
federal, the constitution enables the Federation to transform itself 
into a unitary state. This combination of federal and unitary fea- 
tures is unique in the world. 

The Indian Constitution unlike some others” is not merely a 
declaration of principles. It is a detailed and intricate body of 
organistic law containing many elements that insome other countries 
are to be found in the statutory rather than the constitutional law. 
Because of regional and social variations, great variety of legal 
practices and customs and the need to provide for emergencies, the 
framers of the Indian Constitution took pains to be explicit. They 
felt that many points which might otherwise have been left to regular 
legislation and even many objectives which could not be legally 
enforceable, were spelt out in the basic constitution. Briefly stated 
the constitution of India makes India a democratic secular state with 
a parliamentary system and a federal structure. In practice, no 
doubt, this generalisation must be qualified in many ways. Perhaps 
it would be more accurate to say that in India democracy is a goal’ 
rather than the reality ;in other words, India is a democracy in 
making where the prospects for the successful evolution of demo- 
cratic institution is still uncertain. Although India isa union of 
states, according to Article | of the Constitution, experts in govern- 
ment are still arguing whether there is a federal system at all in exis- 
tence. 


6. The Union Government Executive—The President is the exe- 
cutive head of the Indian Republic. He is elected by members of 
both Houses of Parliament and legislative assemblies of states. Sup- 
reme Command of the Defence Forces is vested in him. All execu- 
tive actions are taken in his name. He works through a Council of 
Ministers, The real executive authority is exercised by the Prime 
Minister who holds office as well as hé enjoys the majority support 
in the Parliament. The Council of Ministers is appointed by him 
and all Ministers are collectively responsible to the Indian Parlia- 
ment. 


Levislature—The legislature consists of two °Houses—the Lok 
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Sabha and the Rajya Sabha. The Eo Sabhs consistg not more 
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an 5 e s elected directly by the voters in several states. 
aa er eee for membership is 25 years,and the opal pa 
the House is 5 years. Lok Sabha elects the Speakewang the aa y 
Speaker, fromeamongst its members. Rajya Sabha consists of no 
more than 250 members of whom 12 are nominated by the Presi- 
dent. The nominated members are men of learning and wide ex- 
perience, such as artists, writers and social workers. One-third of 
the members of Rajya Sabha retire every two years. The Vice-Presi- 
dent of India is the Chairman of the Rajya Sabha. Members of 
Parliament are exempt from liability to any proceedings in any 
court of law in respect of anything said or any vote given in Parlia- 
ment or any committee thereof. The powers, privileges and immu- 
nities of members of each House of Parliament shall be such as may 
from time to time be defined by Parliament by laws and under so 
defined shall be®those as in the House of Commons of the United 
Kingdom. 


Lok Sabha enjoys greater responsibility than the Rajya Sabha. 
In the case of disagreement on any Bill, a Joint Session of the two 
Houses is called. On account of its numerical majority, Lok Sabha’s 
views normally has the bigger say. In the case of Money Bills, 
Rajya Sabha does not have any power and Lok Sabha enjoys the 
sole power. 


Judiciary—The Supreme Court is the highest judicial authority 
in the Republic. It consists of a Chief Justice and not more than 
13 judges appointed by the President. The judges retire at the age 
of 65. The Supreme Court decides disputes between the Govern- 
ment of India and another state or between the states themselves. 
Appeals from High Courts are also heard by the Supreme Court. 
The Supreme Court is also competent to order the enforcement of 
fundamental rights. It has advisory jurisdiction on all matters of 
law referred to it for opinion. Its judgements are binding on all 
courts in the country. 


_ _ 7, States Governments—The Indian Constitution envisaged ori- 
ginally, A, B and C States which were abolished by the States 
Reorganisation Act of 1956. At present there are 16 States and 9 
Centrally Administered Territories. The States are Andhra Pradesh, 
Assam, Bihar, Gujarat, Jammu & Kashmir, Kerala, Madhya Pra- 
desh, Madras, Maharashtra, Mysore, Nagaland, Orissa Punjab 
Rajasthan, Uttar Pradesh and West Bengal. The 9 Centrally Admi- 
nistered areas are : Andaman & Nicobar Islands, Delhi, Himachal 
Pradesh, accadives, Amindivi and Minicoy Islands, Manipur 
pe Tne: Goa, Daman and Diu, Dadra and Nagar 

s executiv i i i 
A ees Ae Ge in the states are nominally vested in 


Minister the realgseat aa He appoint$ a Council of Minis- 
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ters and* all of them are responsible to the state legislature. The 
minimum age for tye, Governor is 35 years. He holds office for a 
term of 5 years.2 The Governor éraws a salary of Rs. 5,500. Some 


*state legislatures have two Chambers. Others have only one. The 


Lower House and the Upper House (Vidhan Sabha and Vidhan 
Parishad respectively) are known as the Legislative Assembly and 
the Legislative Council. »The elections to the former is on the basis 
of adult franchise. Its normal life is 5 years. Union Territories do 
not have popular administration except Delhi. Each is governed 
through an Administrator/Chief Commissioner/Lt. Governor with 
whom some non-official members are associated and the Parliament 
is the sole legislative authority for these Territories except for Delhi. 
The Constitution envisages a High Court in each state which con- 
sists of a Chief Justice and other Judges appointed by ul®& President. 
They hold office for 5 years and retire at the age of 62. The judges 
of High Court are appointed by the President of India in consulta- 
tion with the Chief Justice of India and the Governor of the State 
and incase of an appointment other than Chief Justice the Chief 
Justice of the High Court concerned. The Central and State govern- 
ments are required to set up a Consolidated Fund of India and the 
Consolidated Fund of each state concerned. All revenues are cre- 
dited into these respective Funds and appropriated in accordance 
with an Appropriation Act passed by the Parliament or the state 
legislature concerned. Also, there are Contingency Funds for the 
Centre and the states to meet unforeseen expenditure pending proper 
authorisation. The Constitution provides for the appointment of a 
Controller and Auditor General of India by the President to keep 
watch on the finances and accounts of the Union. It is his duty to 
see that the funds sanctioned by the Union Parliament or the state 
legislatures are properly used and do not exceed the limits. 


The salient features of the Constitution are : (1) written ; (2) 
lengthy ; (3) flexible ; (4) unitary ; (5) Parliamentary ; (6) nominally 
Presidential ; (7) universal franchise ; (8) single citizenship ; (9) se- 
cular ; (10) multi-lingual ; (11) linguistic ; (12) classless society. 


The Indian Constitution has the following Writs : 


Writ of Habeas Corpus—It is an order from the Court to pro- 
duce a man suffering illegal detention. He is given his right to be 
released or tried according to law. 


Writ of Certiorari—This is a command froma _ superior court 
directing any person, officer, corporation or judicial court to doa 
specified work in the nature of its public duty. The order is of dis- 
cretionary nature and the court is not pound to isgue it undgr any 


kind of legal compulsion. 2 
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* Writ of Co- Warranto—It is an ordgr from the coutt to any 
official to show his right to the office. The @rder is issued when 
therg are tavo or more claimants to&he office or wheff there are com-| 
plaints from the public about misuse of power. 


Writ of Prohibition—It is an order from a higher court to stop 
proceedings in a certain case and follow ,the specified alternative 
course which may be more In keeping with the spirit of the law. 


8. The President—Like the British sovereign, the President of 
India reigns but does not rule. Everything ig done in his name but 
practically the power is wielded by the Prime Minister. The President 
of India is elected indirectly by an Electoral College consisting © 
elected members of Indian Parliament and the state legislatures. The 
system is proportional representation by means ofa single transfer- 
able vote. The ballot is secret. As far as practicable there is uni- 
formity of representation of different states at the election in accor- 
dance with the population and the total number of elected members 
of the legislative assembly in each state. Parity is maintained bet- 
ween the states and the whole Union. Any candidate for president- 
ship must be a citizen of India, must be above 35 years, must be 
qualified for election as a member of the Lok Sabha, must not hold 
any office of profit in Government of India or any state government. 


Presidential election is conducted under the formula that total 
strength of all legislative assemblies should be equal to the total 
strength of the Union Parliament. Divide the population of a state 
by the number of elected members in its assembly, divide the quoti- 
ent further by a thousand. Now each member has votes nearest to 
the final quotient so obtained. Multiply this number by the total 
of elected members, you get the votes to be cast by that state assem- 
bly. Since equality of strength is to be maintained the Union Par- 
liament also casts the same number of votes as are cast by all the 
state assemblies combined. The number is obtained by dividing the 
total strength of the state assemblies by the elected members of the 
Indian Parliament. 


‘The President can be removed from power for violating the 
constitution. Either House of the Parliament can charge-sheet him 
but the other House will hold*the investigation in which the Presi- 
dent can defend himself. He can be removed by two-thirds majo- 
rity of the Parliament. If the office of the President falls vacant by 
death, dismissal or resignation, the Vice-President officiates till elec- 
tion of the new President. The new President must be installed 
within six months. The President gets Rs. 10,000 per month be- 
sides other allowances. The President is above law and is not an- 
sweratte to any gourt for the exercise of his owers and duties ex- 
cept by impeachment by, the Parliament. He is the Supreme Com- 
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mander,of the Defence Services and is the only Constitutional head » 
of the Parliamentary democracy. The President enjoys the fofllow- 
ing executive powtrs under Article 53 of the constitution ; (1) ap- 


»pointment of Governors and Judges ; Attorney General and Mem- 


bers of the Union Public Service Commission ; (2) appointment of 
the Prime Minister and other Ministers on the advice of the Prime 
Minister ; (3) appointment and reception of Diplomatic Agents ; (4) 
administration of Union Territories through officers appointed by 
him ; (5) reference of important questions to the Supreme Court for 
opinion ; (6) removal of Ministers individually, Attorney General of 
India and the Governors of States ; 


The legislative powers enjoyed by him are: summoning and 
proroguing the Houses of Parliament ; including the power to dis- 
solve the Lower House ; summoning a Joint Session ofboth Houses 
of Parliament when necessary ; dissolving the Parliament if he deems 
necessary ; nominating 12 members to Rajya Sabha ; de ivering pre- 
sidential adress at the opening of each Session of Parliament ; giving 
the stamp of approval to every Bill before it becomes a law ; making 
advance recommendation of Money Bills for introduction in the 
Parliament ; making laws for any state in an emergency ; legislation 


by Ordinance when the Parliament is not in session ; 


Under the judicial powers, the President can grant pardon, 
reprieve, respite or remit punishment. He can suspend, remit or 
commute any sentence of punishment. In an emergency the Presi- 
dent can take over the role of absolute rule in his capacity as the 
Supreme Commander of the Defence Forces. In peace time he can- 
not employ armed forces or declare war without the sanction of the 


Parliament. 


Emergency Powers—(1) In case of war or internal disturbances, 
the President can convert the federal government into a unitary 
one. The Parliament can pass laws on the State List ; (2) In case 
of any voilation of the constitutional machinery, the President can 
assume complete powers and run the government through his own 
officers both at the Union and State level if the Parliament can make 
suitable recommendations ; (3) In case of financial emergency, the 
President can issue such directions as he thinks necessary. 


9. Vice-President:—The Vice-President is elected by both 
Houses of Parliament by secret ballot. The system is of propor- 
tional representation with single transferable vote The Vice Presi- 
dent must not be less than 35 years of age, shduld not be a member 
of the parliament or the state legislature. He is the ex: officio Chair- 
man of the Rajya Sgbha. He officiatts as the Président when the 
latter goes out of the country, is ill, dies ory resigns. 3 
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10. The Prime Minister—The Prime Minister heads a ,Council 

of Ministers to aid and advise the President in the performance of 
his duties. As the real political head of the ‘N&tian, both in the 
execytive and the legislative spheres, he enjoys the leadership of thee 
majority party in the Parliament, presides over the meetings of the 
Ministers-who are all directly answerable to him ; he conveys to the 
President all the decisions of his Council of Ministers and the Cabi- 
net. He isaleader of the Parliament and the chief spokesman of 
the Government. He pilots all official measures in the Parliament. 
While the resignation of other Ministers merely creates a vacancy, 
the death of the Prime Minister dissolves the “Cabinet. The Prime 
Minister has the right of supervision over all thc Departments in the 
Government. He allocates business among the Ministers, cdn trans- 
fer Ministers from one department to the other. 


_ _ II. Council of Ministers—The President appoints a Council of 
Ministers on the advice of the Prime Minister. They are collectively 
responsible to the Lok Sabha. A Minister who is not a member of 
the Parliament for more than six months ceases to be a Minister. 
The salaries of the Cabinet Ministers are Rs. 2?,250/- plus a sumptu- 
ary allowance of Rs. 500/-; Ministers of State get a salary of 
Rs. 2250/- but without any sumptuary allowance. A Deputy Minis- 
ter has a salary of Rs. 1750/- without any sumptuary allowance. The 
Ministers are the real guides of the Nation and initiate legislation 
shape the policies of the government. The Cabinet Ministers form 
an inner circle of the Council of Ministers. They are a key arc of 
the entire administration. All Ministers are not members of the 
Cabinet. It isa smaller group that shapes and plans the policies of 
the Nation. It is the pivot on which the entire administration re- 
volves. The Cabinet occupies the most dominating position both in 

the executive and the legislative fields. a 


12. The Parliament—The Parlia i 
: : e Pe ment consists of 2 Houses—-the 
ee Sabha and Rajya Sabha with President as an integral part be- 
e all Bills must receive his assent. The Parliament must be sum- 


moned at least twice a y i 
year and six months i 
between any two sessions. pes Sane 


eh aye sable : Rajya Sabha is the Upper House and a perma- 
ee es with one-third of its members retiring every second year 
representatives of the states besides 12 members nomi- 


nat ‘ ¥ 
epee, ele ae The nominated members are expected to be 
science, arts and nowicdee or attainment in respect of literature 
with reference Taare pana ee Seats from the States are filled in 
single transferable bite DHAca ok ne Genomes byameane ch the: 
While representati ed members of the state legislat 
Pre wes of the Union Territori sey ae ae oe 
es ar ¢ 
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a 


cy 
CONSTITUTION OF INDIA 


ner which Parliament prescribes from time to time. Rajya Sabha 
reflects a federal gharacter as it represents the units of the Federation. 
The number®of répresentatives from the states varies according to 
population ranging from 4 from the smallest state to 34 from the 
largest. The Vice President is the ex-officio Chairman of the Rajya 
Sabha. No ordinary legislation can be passed without the consent 
of the ~ ajya Sabha except that Money Bills are beyond its jurisdic- 
tion or control. The minimum age for election to the Rajya Sabha 
is 30 years. 

Lok Sobha : Members of the Lok Sabha are elccted directly by 
the people on the basis of universal adult franchise and joint electo- 
rate. Some seats are reserved for scheduled castes and scheduled 
tribes and two for Anglo-Indian community. The Anglo-Indian 
members are nominated by the President. The miimum age for 
membership is 25 years. eThe Speaker of the Lok Sabha presides 
over the meetings of the House and nobody can speak without 
his permission. He does not vote in the case of atie. He has to 
maintain the dignity and prestige of the House and should not indi- 
cate partisan outlook.+ Lok Sabha is responsible for making laws in 
respect of the Union List and_the Concurrent List. The Union 
List has 97 items and the Concurrent List 47. If any law 
of a state conflicts with that of the Parliament, law of the 
Parliament holds supreme to the extent of the conflict. In 
an emergency the Lok S:bha can legislate for the whole of India. 
Money Bills are the special privilege of the Lok Sabha. Lok Sabha 
has exclusive financial powers, which means no taxes can be levied 
and no money spent without the authority of the Lok Sabha, The 
only expenditure not submitted to the vote of the Lok Sabha is that 
of the Consolidated Fund of India, which is the exclusive privilege 
of the President. The Lok Sabha is not supposed to go beyond the 
framework of the constitution and enact any laws without first get- 
ting the constitution duly amended. Lok Sabha also exercises cont- 
rol over the Cabinet and can make or unmake it. It also exercises 
parliamentary control over the executive through its power of asking 
questions on all matters of public importance. Lok Sabha must have 
at least 10 per cent of the total membership present to fulfil the con- 
dition of quorum. All decisions are carried out by majority of the 
members present and voting. 

Article 105 of the constitution provides that there shall be full 
freedom of speech in the Parliament. A Standing Committee on 
Privileges is set up by the Parliament to examine if and when there 
is any breach of parliamentary privileges anywhere in India. The 
Parliament possesses the right to punish forecontempt o! breach of 
the privileges in the same way as a judiciary has for outsiders. 

Lok Sabha is expected to approve’ the following financial state- 
ments every year -(f) An Annual Financial Report (Bpidget); (2) 
Demand for grants; (3) Appropriation Bill. > 
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e LE lidated Fund of India; This Fund meets the follo- 
wing aah (I) pay and allowances of the” President; (2) salaries 
and allowances of the Speaker and Deputy Speaker of tfe Lok Sabha 
as well gs the Chairman and Deputy Chairman of the Rajya Sabha; 
(3) salaries and allowances of the Judges and the Attorney General 
of India; (4) expenses of the U. P.S C.; (5) debt charges of the 
Government of India; (6) sums required to satisfy any judgment or 
decree or award of any court or tribunal. 


Expenditure charged to the Consolidated Fynd is not submit- 
ted to the vote of the Parliament but either House is at liberty to 
discuss the estimates of the expenditure. 


14. The Jediciary : Article 124 provides for the Supreme Court 
of India which is the highest and final judicial tribunal in the land 
and stands at the head of the judiciary, possessing powers to invali- 
date any action and to determine whether any action violates the 
limitations imposed by the Constitution. Under Article 13 the Sup- 
reme Court has original jurisdiction in any constitutional debate bet- 
ween the Govt. of India and the states or between the states them- 
selves. In addition to this, Article 32 gives extensive original jurisdic- 
tion to the Supreme Court in regard to the enforcement of funda- 
mental rights guaranteed under Part III of the Constitution. It is 
empowered to issue directions and writs. The Union and _ the states 
do not take recourse to the adjudication of the disputes and settle 
the issues by means of negotiations. Under Article 132, the Supreme 
Court has appellate jurisdiction and hears appeals from the High 
Courts in civil, criminal and other matters and appeals against the 

judgment of the High Court can be taken to the Supreme Court if 
the sum involved is not less than Rs. 20,00. Incriminal cases the 
right to appeal has been provided for if the High Court on an appeal 
reverses the order of acquittal of an accused person and sentences 
him to death, or if the High Court has withdrawn for trial before 
itself any case from any court subordinate to its authority and in 
such a trial has convicted the accused person and sentenced him to 
death, or ifthe High Court certifies that the cace is a fit one for 
appeal. Besides the above, the Supreme Court has advisory or 
consultative jurisdiction under Article 143. The President can refer 
any Important question of law or fact to the Supreme Court for its 
opinion. It is obligatory for the Supreme Court to give its opinion, 


but it is not obligatory for the i inion j 
et ae gatory forthe President to accept such Opinion in 


¢ 
The laws declared by the Su indi 
1 y preme Court are binding on all 
courts in India. Its orders are enforceable throughout the ae 


Ties of the country. All judgments are deli 
F gy g elivered b 
Court in the open session. Dissenting judgment y the Supreme 


be separately given out by judge. {S or opinions can 
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igh Courts : Each state has a High Court and its headeis thé 
Chief Justice of the staft. The High Courts are empowered to issue 
Writs for the tnforéement of the fundamental rights. They supervise 
the work of all courts and tribunals except Military Courts if their 
jurisdiction. Ifa case pending with a subordinate court involves a 
substantial point of law, it will takeover the case or return it to the 
court with its constitutdonal interpretation. An appeal against the 
High Court lies in Supreme Court only. 


15. Union art the States—The executive powers of every state 
are exercised in such a manner as to ensure compliance with the 
laws made by the Parliament and any existing law in that state. The 
executive powers of the Union extend to the giving of such direc- 
tions to the states as may appear to be necessary for that purpose. 
The methods and the agencies of the Union which exercise control 
over the states as provided in the constitution are as under in addi- 
tion to the dircctions to them: (a) delegation of Union functions ; 
(b) All India Services ; (c) Inter-state Councils ; (d) Grants-in-aid ; 
(e) Inter-state Commerce Commission Apart from the above 
agencies there are certain provisions which tend towards a smooth 
working of both Union and state governments without any unneces- 
sary conflict of jurisdiction. Union executive can give direction to 
the state executive for the construction or maintenance of national 
highways and roads of military importance. Similarly, there are 
national water-ways. Union can also construct and maintain naval, 
military and air-force establishments and communications. These 
works can also be entrusted to the state government by the President. 
In case of war or internal disturbance there are emergency provisions 
in which the President can takeover the Central or State Goxern- 
ment or give directions as to how such government should be run 
Limitations on a state legislature include: (1) it cannot amend its 
own constitution ; (2) in case of bills dealing with inter-state trade or 
commerce, previous sanction of the President is necessary: (3) 
Some state laws particularly in respect of current matters are in- 
volved until they have received the assent of the President. These 
Bills are reserved for his consideration before being enforced. During 
an emergency Union Parliament can legislate on all matters pertain- 
ing to a state. The states cannot make any laws pertaining to any 
treaty with a foreign power. Such laws are the reserve of the Union 
Parliament and are binding on all statgs. For precipitating relations 
between the Union and the states, Zonal Councils are appointed. 
These Councils are advisory bodies and can discuss any matter in 
which two or more states are interested. These Councils “can make 
recommendations on the following matters : (a) a matter of common 


* interest in the field of social and economic planning?; (b) any matter 


concerning border di&putes, linguistic minqrities and yay jamie 
port ; (c) any matter connected or ansing ‘out of the re-organisation 
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Sf the states. The main objectives of these Councils are ; to aehieve 


emotional integration ; to arrest the growth of acutg state conscious- 
ness ; regionalism, linguism ; and te attain bétter Sone von in 
social 4nd economic matters and to evolve uniform policies for 


the common good of all the states. 


16. The Constitution of States—The head of the state is the 
Governor assisted by a Council of Ministers. He is appointed by 
the President and not an elected head. Heis a mere constitutional 
head with real power lying in the Chief Minister and the Council of 
Ministers. The Governor appoints a Chief Minister from among 
the majority in the state legislature. Other ministers are appointed 
in consultation with the Chief Minister. The Governor appoints the 
Advocate Genegal and the members of the Public Service Commission 
in the state. He has no powers to appoint Judges of the state High 
Court but he is entitled to be consulted by the President in this _res- 
pect. The Governor looks after the general supervision and main- 
tenance of law and order in the state and observes that the orders 
of the Central Government are carried out in the state. Inthe field 


of legislature, he summons and prorogues the Houses of the State - 


Legislature, gives his assent to the Bills and sends them up to the 
President for approval when necessary. He delivers the Governor’s 
address to the State legislatures in the opening sessions. When the 
state legislature is not in session, he can promulgate ordinances. He 
nominates one-sixth of the total strength of the state legislative 
assembly from amongst men having distinction in science or litera- 
ture. In the Judicial field he possesses the power to grant pardons, 
reprieves, respite, remit or commute the sentence of any person 
convicted of any offence against the law relating to a matter to 
which the executive powers of the state extend. The governor has 
no emergency powers to meet a situation arising from external or 
internal aggression. He has the power to make a report to the 
President whenever he observes that a situation has arisen in which 
the government of the state cannot be carried on in accordance with 
the provisions of the constitution and he invites the President to 
assume powers to himself for the governance of the state. 


Council of Ministers—The relation between the Governor 
and the state Cabinet is almost the same as between the President 
and the Central Cabinet with the distinction that while the constitu- 
tion does not empower the President to exercise any function in his 
‘discretion’, it authorises the Governor to exercise some functions in 
his ‘discretion’. All Ministers are collectively and individually res- 
ponsible t€ the state legislature for all their actions. Where the 
eee is bicameral, the Ministers have access to both the 

ouses. e 
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Attorney RN ED India—Attorney® General of India 


is the first law officer o 
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jhe Government of India and adyiges the 
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Government on all legal matters. Though the Attorney Genera? is 
not a member of the Cabinet in the performance of his duties, he 
has the right Cf audience in fll courts within the territory of India. 
He has also the right to speak in the Houses of Parliament or in 
any committee except the right to vote. Hc is appointed by the 
President and holds office during the pleasure of the President. Any 
person who is qualified to be appointed as the Judge of the Supreme 
Court can be picked up for appointment as Attorney General. The 
Attorney General gives his advice on such matters as are referred 
specifically to him by the Law Ministry and appears in such cases on 
behalf of the Go%ernment of India before any court. It has been 
felt by many that the Attorney General should not exercise the right 
of private practice and undertaking private work. But it has been 
found difficult to get eminent members of the, bar to accept the 
office of the Attorney General on a retainer of Rs. 4000/- per month 
without the right of private practice. In the United Kingdom, 
Australia, Canada and United States neither the Attorney General 
nor the Solicitor General has the right of private practice. 


17, Amendments to the Constitution—There is a provision in 
the constitution for amendments. Any member of either Houses of 
Parliament can initiate amendment by producing a bill containing 
the proposal. The amending bill after it has been passed by both 
Houses of Parliament by a majority of two-third members present 
and voting in each House becomes law after receiving the assent of 
the President. Procedure for amending the Constitution is little 
different in the case of matters relating to the Supreme Court, the 
distribution of powers between the Centre and the states; the rep- 
resentation of states in the Parliament etc. These items require that 
the measures being presented to the President for his assent should 
also be passed by at least one-half of the legislatures of the states. 


Since the constitution was adopted on 26th November 1949, 
about 23 amendments have been carried out. Some of the these 
amendments are only logical corollaries to certain political events, 
such as the re-organisation of states; the integration of former Por- 
tuguese Settlements of Goa, Daman and Diu and the transfer of 
foreign enclaves such as Pondicherry to Indian sovereignty. The 
other amendments were neccssitated because of certain decisions of 
the Supreme Court declaring some acts of the Central and States 
legislatures as constitutionally void. The more vital and significant 
changes brought out in these amendynents are : 


The first Amendment to the Constitution came info force on 
18th June 1951. By virtue of this act the» state was empowered (a) 
to make special provisions for advancement‘of any socially and 
educationally backward classes of citizens like scNeduled castes and 
scheduled tribes; (ts) to make laws imposing reasonable grestrictions 
on the freedom of speech guaranteed under Article 3197in interests 
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: as wi fored ower; (c) make any law whereby 
T ly relatiafis. with aftorergsn Pp > ae ce 
Baier eald carry, onia trade, industry or buséness or a service to 
the complete or partial exclusion of indiyidual citizens? 4 
Constitution 2nd Amendment Act, 1952: Under this act, Arti- 
he scale of representation in the Lok 


18 nded to readjust t 
Se eects d letion of the 1951 Census. Previ- 


Sabha necessitated by the comp : 
ously there was not less than I member for every 7,50,000 of the 
population and not more than one member for every 5 lac of the 


population. The amendment led to the deletion of the words : ‘not 

less than one member for every 7,50,000 of the popvlation’. 
Constitution 3rd Amendment Act, 1954: Under this Act, powers 

to control certain essential goods were transferred from the State 


List to the Concurrent List. Foodstuffs, oils, oil seeds, cattle fod- 
der, oil cakes and other concentrates, raw cotton, cotton seed, raw 


jute were the essential goods covered. 


Constitution 4th Amendment Act, 1955 : The state can compul- 
sorily acquire private property for a public purpose and the scale of 
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e Constitution I1th f 
> » e > © 2 - “ 
ded for the Ingegration of Goa, Daman 


Constitution 12th Amendmen is a 
g | 2th 7 t Act, 1962 : This amendmen - 
vided for the integration of Pondicherry. : - 


: Constitution 13th Amendment Act, 1962: This act made spe- 
cial provisions for *the state of Nagaland. Maintenance of law and 


pede was made the special responsibility of the Governor in this 


° 
Constitution 14th Amendment Act, 1962 : This amendment 
spenorised tne President to create a legislative body or council of 
ministers for any of the Union Territories excepting those 
: of A. & 
N. Islands, L. M. & A. Islands ete. . 


_ Constitution 15th Amendment Act, 1962: This empowered the 
Parliament to pass a law declaring the authority which would fix the 
age of retirement of judges of the Supreme Court Ex-judges of 
High Courts were, made eligible for re-appointment as Judges of 
High Courts or for appointment as Judges of the Supreme Court. 


67 


compensation prescribed by the authorising legislation shall not be- 
called in question by a court of law. 

Constitution 5th Amendment Act, 1955: This amendment em- 
powered the President to fix a time limit for state legislatures to ex- 


: Constitution 16th Amendment Act 1963 : exipowered the states 
to impose by law reasonable restrictions on the freedom of speech 
and expression if such restrictions were necessary in the interests of 
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press their views in proposed central laws affecting the area and 
boundary of their respective states. 


Constitution 6th Am ndment Act, 1956 : It deals with taxes on 
the sale or purchase of goods other than news papers where such sale 
or purchase takes place in the course of inter-state trade or com- 
merce. By virtue of this amendment the Central Government levies 
and collects taxes on the sale and purchase of goods. 


Constitution 7th Amendment Act, 1956: Under this amend- 
ment the Government constitutionalised the reorganisation of states 
and abolished the integration of States A, B and C and classified cer- 
tain areas as Union Territories. 

Constitution 81h Amendment Act, 1960 : This amendment exten- 
ded by a further period of 10 years the special provisions relating to 
reservation of seats in the Lok Sabha and the Vidhan Sabha of states 
for the scheduled castes and scheduled tribes. 


Constitution 9th Amendmert Act, 1960 : It gives constitutional 
validity to the transfer of certain territories to Pakistan in pursuance 
of Indo-Pakjstan Agreement of 10th September 1958, 23rd October 
1959 and 1! th January 1960. 


Constitution «10th Amendment Act, 1961 : This amendment 
provided fpr the mgrger of the former Frenche enclaves of Dadra 
and Nagar saveli. i 
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sovereignty and integrity of the country. 


Constitution 17th Amendment Act, 1964: Under this Act was 
modified the definition of the word ‘Estate’ and the inclusion of a 
large number of State enactments in the 9th Schedule seeking to 
validate the land reform legislation. 


Constitution 18th Amendment Act, 1967: Under this amend- 
ment Sindhi language has been included as the fifteenth language in 
the 8th Schedule. 


Constitution 19th Amendment Act, 1966: It sought to take 
away from the Election Commission the power to appoint Election 
Tribunals and empowered High Courts to deal with election disputes. 


Constitution 20:h Amendment Act, 1966 : It regulates the appo- 
intment, transfer and promotion of District Judges in| Uttar Pradesh 
which had been renderd invalid and illegal by a judgment of the 

5 


Supreme Court. 


Constitution 22nd Amendment Act 1969: It reprganised the 
state of Assam and provided for the creation of a sub-state of hill 
districts with an independent legislature and Council of Ministers. 


oJ 
18, Emergeacy Provisions ; The Constitution gontemplates 


“Y three types of emergency—emergency avising out of wav or internal 
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breakdown of constitutional machinery in states aig 
financial emergency. The power of the pessideht ie TI spat 
gency in case of war or internal disturbances ca ules ue a Hane 
ofa proclamation of emergency not only when ; e actual o curenee 
of the events have taken place but also when there is an in 


danger thereof. The decision of the President that the security of 


India is threatened or there is an imminent dangenof being threatened 
by war or external aggression or internal disturbances can however 
be challenged in a court of law. Such proclamations by the President 


can be exercised in consultation with the Council of Ministers. 


19. Schedules and Commissions ; The Indian Constitution has 
9 Schedules. There were 8 originally and the 9th was added in 1951 
by an Amendmeat Act. Among the Commissions are : Union 
Public Service Commission; and State Public Services Commissions; 
Election Commission; the Finance Commission; the Law Commi- 
ssion, the Official Languages Commission etc. 


= 
disturbantes; 
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CHAPTER VIE 


CONSTITUTION OF THE UNITED STATES OF AMERICA 


1. NATURE OF THE CONSTITUTION : 


The constitution of the United States is based on two funda- 
mental principles. Firstly the drafters of the constitution wanted a 
federal Government as they were afraid of the concept of dictator- 
ship raising its ugly head ; secondly, they wanted to provide a erea- 
ter emphasis on the fundamental rights and the right of private 
property. The main features of the constitution are : 


(‘) Jt is a written constitution—Although brief, it has 22 
amendments. All instruments of governmental machinery, their 
powers and functions and relations to one another and to States are 
specifically defined. It is supreme. 


(if) The constitution is the supreme law of the land—Neither 
the National Government nor the States can violate it. No law 
repugnant to the constitution is valid. 


(iii) The constitution is rigid—The rigidity of the constitution 
is proved by the difficult procedure of amendment. An amendment 
to the constitution can be proposed either by the Congress with 
2/3rd majority of both the Houses voting separately or the legisla- 
tures of 2/3rds of the States applying to the Congress for a conven- 
tion to consider the amendments. The second alternative provides 
for ratification which can be done by the legislatures of three-four- 
ths of the States or by convention called for the purpose in three- 
fourths of the States. 


(iv) Judicial review—The constitution makes the federal judi- 
ciary the guardian and protector of the constitution. The courts 
interpret the constitution and find out whether a law of the State or 
of the Congress or any action of the President is ultra vires to the 


constitution. 


mer P 2 
(v) Government of limited powers—The > National Government 
has specified powers with residuary powers belonging to the States. 
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rers—The shes of government— 
(vi) Separation of powers—The 3 branches eu Be ie aan 
the legislature, executive and judiciary—are separa e a eae 
other. The President cannot sit in the Cone EO S at 
The judiciary is independent enjoying high salaries an Deus aa 
tenure during good behaviour. The Supreme Court is at P 
the legislature and executive. 


(vii) Checks and balances—The Senate shares the BOW of 
appointment and treaty making with President. The yas eat 
appoints the judges of the Supreme Court. The creams ion. 
federal judiciary is determined by the Congress. The sae 
shares the powers of finance with the Congress. The ju gia 
reviews legislation and the acts of the executive. In this way the 
constitution provides for checks and balances. 


(viii) Usages and conventions—The fact that the American 
Constitution is written does not mean that usages, conventions and 
precedents do not help to expand the constitution. The constitution 
provides for the indirect election of the President but these days he 


is directly elected by the people. 


2. CONSTITUTIONAL HISTORY : 


The constitution of the United States was originally drafted in 
Philadelphia in 1787. The fundamental principles of the constitu- 
tion evolved from the fact that the United States had operated with- 
in other less formalised frameworks of government before the adop- 
tion of the constitution. As early as 1643, Americans started think- 
ing in terms of a Union. In that year the colonies of Massachusetts 
Bay, Plymouth Connecticut and New Haven formed the New Eng- 
Jand Confederation, for the purpose of planning joint campaigns 
against the Red Indians. The Confederation functioned until 1684. 
The British who held the dominion of New England under them 
took a hand in Union making in 1686. All the New England colo- 
nies, New York and New Jersy were placed under the authority of 
one Governor by the British Crown in 1686. On the dethronment of 
James II in 1689, the dominion of New England collapsed. In 1754, 
the British and Benjamin Franklin called the Albany Conference 
and prepared a plan of Union. The plan was however rejected by the 
Colonial leaders. The first Continental Congress held in 1774 was 
called in response to the common demand of the colonies and the 
white people. This Congress passed a series of resolutions which 
studied the colonial position on taxation, representation and other 
matters’ The Congress adopted a boy-cott on English made goods 


selves. The second Continental Congress met in 1775 and was 
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to give it the authority to act. Its power stemmed from the commorf 
consent of the people. ®The fact that its decisions and actions were 
not opposed by any group shogved its actual approval. 


Those were the days of the Civil war. Fighting had begun. 
Individual colonies were asking for advice of their status within the 
Empire. Starting without funds, without equipment and without 
personnel, the Second*Continental Congress created an army. This 
Congress sought help from foreign countries and held the separate 
independent states together. The Congress lasted until 1781 when 
the Articles of Confederation, a compact of the states replaced the 
Congress as the governing body of a new Nation. Then followed 
the Declaration of Independence. Clashes between the Americans 
and British forces took place for over a year until Richard Henry 
Lee of Virginia introduced a resolution in Congress on June 7, 1776 
proclaiming independence and authorising the new Nation to enter 
into foreign alliance and forma Union. Some of the states were 
hesitant to take such a drastic step while others like New England 
were seeking independence more eagerly. Thomas Jefferson was 
responsible for formulating the declaration while John Adam and 
Benjamin Franklin made valuable contribution. Finally the Con- 
gress met and voted the declaration which was formally adopted on 
July 4, 1776. The declaration of independence was aimed at King 
George I{I and charged him with permitting a long list of abuses. 
The opening paragraphs of the Declaraticn stated that all men are 
created equal, are endowed by their Creator with certain unalien- 
able rights, that the beliefs of life, liberty and the pursuit of happi- 
ness are important to human life. The Declaration claimed that to 
secure these rights, the governed have the right to institute an inde- 
pendent government for them on the basis of their just powers. The 
Declaration represented the philosophy of natural rights of indepen- 
dent government and for justification of rebellion. Jefferson de- 
clared that all men are equal under the law and there shall be no 
different law for the rich and the poor. 


As the fighting went on, the leaders felt the need for a more 
permanent foundation for the new states. A committee was appoin- 
ted to draft the constitution. The Continental Congress approved 
this constitution in 1778 and submitted it to the states for their 
approval because the new instrument of government was to become 
effective only after all the states had opproved it. Some of the 
states were reluctant to approve the c®nstitution until their conflict- 
ing claims of Western land had been settled. Upon given assurances 
to that effect, the dissenting states finally approved the censtitution 
in 1781 constituting what is now called the United States of Ame- 


rica. The articles of Confederation as the new gonstitution was 


and wanted to consofidate the development of the colonies them- * 


attended by delegates froni all the colonies. As this Congress had 


no forn al legal base, there was no constitution or written agreement _ 
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called, provided the, allied League of *separate states. The great 


“@pmass of powers was retained by the states and*only a fe~v powers 
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“\hichewere common to all the states, like declaration of wale mak- 
eaieatiees sending and receiving Ambassadors and providing for 
national currency etc. were given tg the Confetierate Government. 
The Cénfederate Congress was the main branch of the government. 
In fact, there was neither executive nor judicial branches. Each 
state sent and paid expenses for 2to 7 delegates to the Congress. 
Each state had one vote in the single House Legislature. The period 
of Confederation, 1781-1789, was a period of trial for the new Na- 
tion. The war for Independence had left the Confederntion with 
little funds and inflation had set in. The Confederate Government 
under the Articles of Confederation had little power. It could act 
upon the people only through the agency of the states. Citizenship 
belonged to the state and not to the whole country. Although the 
Confederate government had the power to raise and maintain an 
army, it had to request the states to provide the men and the men 
were sent only as the states willed. Even in those fields where the 
Congress could legislate, a conference of 9 states was essential and 
hesitation from evena single state withheld the legislation. Judi- 
ciary had not come into being, although a special court could be set 
up to settle disputes between the states. Even here, there was 
no effective method for enforcing the decision of such a 
court. The Federal Government lacked the powers to raise adequate 
revenues. Revenues were derived from the states who provided 
barely to maintain their own governmcntal operations and paid 
little attention to the requests for money from the Confederate 
Government. The Confederate government even lacked power to 
regulate and control inter-state and foreign commerce. The 
states cared more for relieving their own tax burdens and imposed 
unduly high taxes on goods coming in from other states or foreign 
countries. Hence, the Articles of Confederation could not survive 
longer then 9 years. The breakdown in commerce and economy 
finally led to a strong movement towards a more efficient workable 
arrangement. During 1785 and 1787 the delegates from various 
states negotiated to bring out a Charter of Action for improving the 
constitution for the country. 


3. CONSTITUTIONAL CONVENTION : 


; The states authorised a conference to be held in Philadelphia 
in May 1787 for the sole and express purpose of revising the Articles 
of Confederation. All the states except Rhode Island responded to 
the call of the philadelphia Convention. The great leaders of 
the war eyears George Washington, Franklin, Hamilton, Madi- 
son, Dickinson combined their talents to draft the constitution 
which could weld the states together. At the conference the point 
of view of the smaller state’ was summed up,in the plan submitted 


by the dé'egates from New Jersey. Under this plan a Single House 
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Legistature was to be retained with its equality of represeftation. 
Minor alteratiows to ‘provide for separate executive and judicial 
branches were made. The lapger states favoured the.Virginia Plan 
which gave extensive revisions to the Articles. Under this plan 
separate executive and judicial branches could share considerable 
goyernmental power with a two-House legislature where representa- 
tion would be based upon proportional principle. 


The differing viewpoints were compromised by wise statesmen 
of the Convention in the so-called Connecticut Compromise. Under 
this compromise a bicameral legislature prevailed but in one House 
each state would have equality of representation while in the other 
House representation would be based upon pogulation. With 
the solution of the basic differences, minor differences regarding 
slaves, taxation, commerce, etc. were also settled. A workable 
machinery of government satisfactory to all viewpoints of the 
Nation was achieved. George Washington as _ President of 
the philadelphia Convention, forwarded the proposed constitu- 
tion to the Confederate Congress with a recommendation 
that it be submitted to the individual states for their ratification. 
Two additional requests were made to the states while forwarding 
the constitution : (1) that each state should call a special convention 
for the ratification of the constitution and (2) that if 9 states ratified 
the constitution, it should become effective irrespective of the stand 
by the remaining states. The constitution was referred to the states 
on September 28,1787. There was tremendous controversy over 
the merits and demerits of constitution throughout the country. 
Some states objected that the new government would be too power- 
ful while states would be too weak. Two main groups-federalist and 
anti federalist arose within the controversial population. A few persons 
criticised the constitution for not providing a bill of human rights. 
Federal leaders in several states promised to use their influence in the 
new government for the passage of amendments providing for more 
basic principles. After 9 states had ratified the constitution and plans 
were made to put the constitution into effect, there was hesitation on 
the part of New York to approve the constitution. The popular 
opinion was that New York’s approval must be obtained. New York 
was a populous wealthy state. Its geographical location was also 
strategic for effective working of any union of states. The campaigns 
of federalists and anti-federalists hanged in the balance in the New 
York state. Out of this struggle emerged one of the most systema- 
tic expositions on the constitution that has ever been written. Lot 
of writing and newspaper propaganda had to*be launched by federa- 
lists like Hamilton, John Jay and Madison to influence New York’s 


‘ratification. While this controversy wes going orf, 11 states had 


ratified the constitutfon. North Caroling and Rhode Islands also 
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unimportant to worry the leaders. In 1790, these states also nferged 
in the Federation. ae 


4. FUNDAMENTAL PRINCIPLES 


The American constitution is derived from the philosophy of 
John Locke and his social contact theory. According to this cont- 
ract theory, the government should be established by the people 
according to the will of the people. In America the people are the 
final judges of what the governments will be like and how they shall 
operate. The consent of the people is a majof factor for the suc- 
cess of the constitution. 
(i) The Preamble of the constitution states: WE, THE 
PEOPLE OF THE UNITED STATES IN ORDER TO FORM A MORE PERFECT 
UNION, ESTABLISH JUSTICE, ENSURE DOMESTIC TRANQUILITY, PROVIDE 
FOR THE COMMON DEFENCE, PROMOTE THE GENERAL WELFARE AND 
SECURE THE BLEFSINGS OF LIBERTY TO OURSELVES AND OUR PROS- 
PERITY DO ORDAIN AND ESTABLISH THIS CONSTITUTION FOR THE 
UNITED STATES OF AMERICA. 


This principle has never been more nobly expressed than in the 
immortal words of President Abraham Lincoln “that Government of 
the people by the people for the people shall not perish on the 


earth.” The second principle on which the U.S. constitution is 
based is that the government of the country is not too powerful and 
that the ultimate source of authcrity is the people. The powers of 
the National Government as well as of the state governments are 
clearly defined and limited. This listing of powers is the basis of 
calling the National Government the ‘Government of Enumerated 
Powers.’ The constitution also reserves certain powers to the states 
and still other big powers are retained by the people. State consti- 
tutions also impose limitation upon the exercise of governmental 
authority by their legislatures, courts and executives. Local self- 
governments are limited by state constitutions and state laws. The 
third important principle is the concept of the individual. It is the 
individual who counts and Government exists to further his well 
being. For this purpose, the constitution guarantees the people 
civil rights. The right, legally speaking, acts as the limitation upon 
the exercise of power by the government. As sucha large area of 
human conduct has been reserved free for the people. This freedom 
is protected by the constitution. The first hand amendments to the 
American Constitution are known asthe bill of rights enjoyed by 
civilians gnd citizens. Besides the amendments to the National 
constitution, each set cf constitution also contains a bill of rights 
applying particularly to its inhabitants. To avoid confusion and 
conflict the bills ‘of rights ofthe states and the federal constitution © 
these could be similar. (Civil rights can be ‘categorised into two 
broad divisions : (1) rights relating to personal liberty—freedom of 
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speeclt, press, religion, assembly, right {o indictment by a Grand 
Jury, trial by_a Jury, right to counsel; freedom from unreasonable 
search and “seizures, freedom from incrimination.; (2) rights 
relating to property—(a) due process of law; (b) just cOmpen- 
sation, uniform taxation. Under the bill of rights and funda- 
mental rights of the constitution, rights of each individual are 
limited distinct from being absolute. There is nothing called total 
liberty for one person as such liberty would impose limitations upon 
other persons. An individual cannot use his freedom of speech and 
press to slander or dibel some one. He cannot use his freedom of 
religion or practice polygamy. The courts are the final judges as to 
the legitimate use of the civil rights. 


(ii) Separation of powers :_ To avoid concentratton of power in 
the hands of one or a few individuals, political authority is parcell- 
ed out into many different hands. In accordance with the doctrine 
of separation of powers, certain authoritties are assigned to specific 
officers or the agencies of the government. The Congress has been 
given the law making powers, the President has been given executive 
powers and the judiciary has been delegated all judicial powers. 


Within the sphere of legislature, the principle of bi-camera- 
lism, two separate but equal bodies or Houses have been provided. 
State constitutions divide the powers in such a manner and every 
state has a bicameral legislature. One branch of the government 
may not exercise powers given to another branch. The doctrine of 
separation of powers is most clearly demonstrated by the fact that 
no executive official could at the same time be a member of the legis- 
lative or judicial branches. 


The principle of checks and balances prevents any one branch 
from ignoring or over-powering the other branches. While the Pre- 
sident, for instance, may check the legislature by vetoing a certain 
measure, his action is balanced by the legislature’s power to Over- 
ride the veto by an extraordinary vote: or the judiciary has the 
right to declare a Jaw unconstitutional This check is also balanced 
by the President’s power to appoint members to the courts and con- 
curs powers to fix the size and jurisdiction of the courts. The power 
exercised by one branch is therefore in some manner or the other 
checked or balanced by powers held by the other branches of the 
government. In this connection mevtion may also be made of the 
principle of judicial review which refers to the action of a court in 
declaring an act of the legislature null and void, that is, unconstitu- 
tional. There is no specific clauses in the» National constitution 
which confers this power on the court but very early in the Ameri- 

* can history state courts can exercise these functions. A convention 


--.,has come down in tRe American constitusion singe 18( 3 when Chief 
ve Justice John Marshall of the Supreme | court found authority for 
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in the fact that the constitption was the supreme 
of the land. The courts as the guardians of the 
constitution -must prefer the constiteition to any other law when 
there is'a conflict in the two. With the passage of time the doct- 
rine of judicial review has become a fundamental principle. 


(iii) Universal Adult Sufferage— When, the constitution was 
adopted, only a small percentage of the population enjoyed the pri- 
vilege of participating in state or national elections. Negros were 
excluded and women were denied the right to vote. In some states 
only property holders and income-tax payers were allowed to vote. 
One by one these limitations have been eliminated. First to go were 
the religious decisions, then property ownership and finally tax pay- 
ing requiremerts. The civil war resulted in the 15th Amendment 
which enfranchised Negros. 50 years later the 19th Amendment 
entitled women to vote. By 1950 the country achieved universal 
adult sufferage. In some parts of the country the Negro is still not 
able to fully exercise his legal rights. Still the United States has 
surpassed many other nations of the world by permitting so many 
persons to vote under so few requirements. 


The Senate once selected by state legislatures became a popular 
elected body under the 17th Amendment. The indirect election of 
the President and the Vice-President is now a forgotten thing. The 
states practiced self-government before the National constitution 
was adopted. Now many states provide for the popular election of 
judges ; thousands of public officials are elected by the people to 
serve in local governments. 


judicial review 
and the highest law 


(iv) Federalism—The United States is a Federal State. There 
is a division of governmental power between the central or the 
National government and regional or state governments. Neither 
government has all the powers. Some powers, such as foreign com- 
merce the National Government alone possesses. Other powers 
such as marriage and divorce th states possess exclusively while 
still others like taxation, etc. every government possesses. 


, (v) Representative Democracy—In the United States there is 
what may be called a representative democracy. The people choose 
representatives—congress men, state legislators,Presidents and Gover- 
nors—and instruct these persops to act for them in the enactment of 
Jaws and policy making. This means a representative form of govern- 
ment, but ultimate control rests with the people. These facts make 
the United States and the 50 states constituting it as democracies. 
Democracy is more than a way of life than a mere mechanical or 


political arrangeraent. While calling ita democracy, it is pertinent ° 


to think of the civil rights, political freedoms¢labour government, 


judicial] régiew and other principles mentioned above. These princi-7 
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ples provide the enforcement of the right to property, private initia” 
tive and freedom of opportunity. 

So far 22 Amendments have been made in the American Cons- 
titution. The constitution includes lasting enactments of Congress, 
important accounts by the Chief Executive and significant decisions 
by the courts. The constitutional system has also grown as a result 
or customs and traditions developing around institutions and 
officers. 


5. THE PRESIDENT 


U.S. President is elected by State electors who are chosen 
at a general election held on the Tuesday following the first 
Monday of November of every fourth year, the number of electors 
of each State being equal to the number of senato?s and represen- 
tatives to which the state is entitled in Congress. The date of the 


election was fixed by act of Congress in 1845. 


The electors meet in their respective states on Dceember 15 
and vote by ballot for president and vice president ; at the same 
time they make certificates of their vote and transmit the same to 
the president of the Senate. 


The Senate and the House of Representatives meet jointly and 
count the votes of the state electors, when, if there is an election, the 
president of the Senate declares who are elected President and Vice 
President. 


In case there is no choice by the state electors, the President is 
elccted by the House of Representatives from the three candidates 
who received the most eleetoral votes for President, in which election 
the vote is taken by states, each state having but one vote, and a 
majority of all the states being necessary to a choice The President 
holds office for four years, from January 20. He must be a natural 
born citizen ; resident of the United States for 14 years and have 
-minimum age of 35. He draws a salary of $ 100,000 a year ; also 
§ 50,000 taxable and $ 40,000 non-taxable for expenses. 


Powers and Duties of the President. 


(i) Commander in chief of the army and navy. 
(ii) Receives representatives of foreign governments. 
(iii) Communicates with Congress by message. 
(iv) Approves or disapproves acts of Congress. 
(v) Calls and adjourns special séssions of Congress. 
(vi) Makes treaties with advice and consent of the Senate. 
(vii) Appoints public officers with the advice and comsent of the 
Senate. 
(viii) Commissions public officers of the United,States. 
(ix) Grants repgieves and pardon’ for offences against the Uni- 
® 
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POWERS OF THE PRESIDENT ee . 
i i yers : 4 iv ‘er shalf bee vested in the 
i) Executive powers : The executly € power s 
wo ae Fle shall hold this office during the term of 4 years and 
together with the Vice President chosen for the same term. The 
President enjoys vast powers, can draw upon a vast reservoir of 
authority to sustain actions which defy exact enumeration In the 
constitution. Of course, the President does not have unlimited 
powers. He cannot be arbitrary or absolute. He is guided by the 
constitutional system, the legislature and the Congress. 


(ii) Military Powers : The President is the Commander-in-Chief 
of the Army and the Navy and of the Militia of the several states. 
Although as Commander-in-chief the President does not possess 
unlimited conrol over the armed forces, the Congress has a good 
deal to say through its control over finances and it has power to 
declare a war. The President can send United States forces any- 
where in the world and perhaps bring about a situation where the 
Congress has no choice but “‘to declare a war’. 


(iii) Administrative Powers : The President has the power to re- 
quire opinion in writing of the principal officer in each of the exe- 
cutive departments upon any subject relating to the duties of their 
respective offices. The concept of the President conferring and 
consulting with the small group of officers stems from this power to 
require written reports. The President can appoint the heads of 
Departments on his sweet will. He calls Cabinet meetings usually 
once a week though sometimes more frequently during times of 
emergency. President may invite anyone to these meetings but he 
usually confines to the 10 Executive Departmental heads and the 
Vice President. The President may make as much or as little use of 
the Cabinet as he desires. 


(iv) Clemency powers : The President has power to grant repri- 
eves and pardons for offences against the United Sates except in 
cases of impeachment. The President can pardon only for an offence 
committed against the State. A preson sentenced to death by a 
State Court for murder cannot be pardoned by the President. Also 
the President’s power to pardon does not apply to persons convicted 
of impeachment. 


(v) Treaty making powers—The President has power, by and 
with the adviceand consent of the Senate, to make, treaties provi- 
ded two-thirds of the senators present concur. The President nego- 
tiates the treaties. His-Secretary of State confers, discussess and 
reaches agreements with foreign governments. The President must 


submit the Treaty to the Cabinet for its approvaJ. The Senate may — 
make changes or reservations inthe agreement. It may also reject 


a treaty insvhich case it does ngt become law. A two-thirds vote is 
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necessary to approve a.treaty. After a treaty has been approved by 
the Senate it is sant to the President for ratification. Only then does 
it become a part of the law ofethe United States and is, enforced by 
the courts. O 


(vi) Appointing powers—The President has the power with the 
advice and consent ofsthc Senate to appoint Ambassadors and other 
public Ministers and Counsels, Judges of the Supreme Court and all 
other officers in the country whose appointments are not otherwise 
provided for andehas been established by law. But the Congress 
may by law vest the appointment of such inferior officers as they 
think proper in the President alone, in the courts of law or in the 
heads of departments. 

é 

The President has the power to fill up all vacancies that may 
happen during the recess of the Senate by granting commissions 
which usually expire at the end of the next session. The President 
can also fill a vacancy by a temporary appointment while the Senate 
is not in session. 


(vii) Legislative powers—The President shall from time to 
time give to the Congress information of the State and the Union and 
recommend to their consideration such measures as he shall judge 
necessary and expedient throughout the entire session of the Cong- 
ress. President forwards messages or makes appeals to Congress 
for the passage of a particular legislation. In this way he lays be- 
fore the Congress and the people his specific plan and proposals for 
carrying out the policies announced in his “States and the Union”’ 
messages. The President has the power to call special sessions of 
the Congress, determining the need for such sessions, but once called 
the Congress possesses its full powers It may stay any session as 
long as it desires and transact any or all of its legeslative business. 
A special session is ordinarily not called but it has been | called a 
number times for the purpose of approving treaties or confirming 
appointments. Incase of disagreement between the President and 
the Senate with respect to time of adjournment, the President may 
adjourn the House to such time as he may think proper. The Presi- 
dent is the sole official spokesman of the United Sates in its dealings 
with foreign countries, also he is the only authority through which 
foreign nations channel their dealings with the United Sates. In 
practice, of course, the Secretary of Sfate is a nominal agency for 
handling the foreign affairs. The power ‘to receive’ diplomatic offi- 
cials also vests in the President. It also includes the right to refuse 
to receive or to request the recall of a foreign representative. In 
this process the President reserves the authority to recognise orf 
refuse to recognise new governments. ® . 
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(viii) Executing the laws—It ig the President’s respchsibility to 
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y a laws of the country are faithfully executed. The Presi- 
eae ieee does not execute all the laws hirgself. He makes 
sure that his subordinates faithfully enforce th Jaws. He merely 
supervises and possesses the power to remove such officials whom he 
considers unwortby. In faithfully executing the laws the President 
may call upon other branches of the Government for assistance and 
even use military force. In case of domestic uprisings the President 
may send the Militia into operation to quell such uprisings. The 
President. Vice-President and all civil officials can be removed from 

office on impeachment for treason, bribery and ether high crimes 
and mis demeanour. Military personnel come under their court 
martial procedure rather than impeachment. Members of the Cong- 
ress do not come under the impeachment clause. They are however 
subject to removal by a two-thirds vote of expulsion from their res- 
pective House. The impeachment process applies only to executive 
and judicial officers. The House of Representatives impeaches ee; 
accuses and the Senate tries the case. Resignation by an official does 


not bar later impeachment proceedings for an offence committed. 


while he was in office. A penalty attached to a conviction does not 
prevent further trial in regular courts if the offence is of a criminal 
nature. 


Reviewing the office of President in the light of other national 
exeeutives, it is probably correct to say that it exceeds all other 
modern offices in the breadth of its powers and inthe respect which 
it commands. Since the term of Washington, it has steadily grown 
in independence and in influence. It has gained many functions but 
surrendered none. It appears to reflect the American preference for 
strong, responsible, unified, executive authority. Luckily in the his- 
tory of United Sates no President has so far been tempted to the 
gross abuse of his power; no official scandal has ever marred the chief 
executive, nor has any President carried into private life the ambi- 
tion illegaly to prolong or unconstitutionally to regain his vast autho- 
rity. The keen and unrelaxing public interest which surrounds the 
office, the light of publicity which beats upon it, the force of great 
traditions which attach to it and the sovereign effect of its occnpancy 
have always kept the American President responsible to the constitu- 
tion and to the will of the nation. 


6. THE VICE PRESIDENT : 


Vice President is also elected by state electors (the same) as for 
the president: or by the Senate, in case there is no choice by the 
state electors. - Vacancy is filled by nomination by president, later 
fe Oe ta majority he gf both houses. His term and eligibi- 

are € same as for President. His salary is $ 53 
which inclides $ 10000 for expenses. a ees 
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>The Presidential Succession—In case of the removal, death or 
resignation of the Presfdent, the Vice President takes the President’s 
place; in casé of tHe Presidents disability, the Vice President serves 
as acting President during the period of the President’s dtsability. 
If presidency and vice presidency are both vacant, the order 
of succession to the presidency is (1) speaker of the House, (2) Presi- 
dent pro-tempore of the Senate, (3) heads of executive departments 
each being subject to constitutional requirements of eligibility. 


7. THE CONGRSS : 


The Congress enjoys a multitude of powers from which the 
details regarding the outline of government could be worked out. 
In the past 175 years the Congress has enacted numerous laws, 
most of which had only temporary importance. A few of the enact- 
ments however stand out because of their fundamental importance. 


The Congress consists of a Senate and House of Representa- 
tives. All legislative powers means those powers which are listed or 
enumerated under Scction 8 together with such powers as may rea-: 
sonably be implied from a specific power or reserved from a whole 
mass of delegated powers. The House of Representatives is com- 
posed of members chosen every second year by the people of the 
several states and the electors in each state shall have the qualifica- 
tions requisite for electors of the most numerous branch of the state 
legislature. This clause establishes a two-year term of office for the 
members of the House of Representatives. The electors or voters 
become eligible to vote for members of the House if they meet the 
qualifications put up by the states. They vote in elections for state 
representatives. Even though the qualifications for voters are 
defined by state laws, the right to vote for members of Congress 
comes from the National Constitution. The Congress can pass 
laws regulating the conduct of federal elections. The minimum age 
for membership to the House of Representatives is 25 years with a 
basic qualification of U. S. citizenship for 7 years. A representative 
need only be a citizen of a state and not necessarily a resident of the 
district which he represents. »The number of representatives to which 
each state was entitled was purely temporary until the Census could 
be taken. The original ratio of one representative for each 30,000 
persons would be completely unworkable today. The Congress in 
1929 established a limit to the House of Representatives at 435. 
The 435 representatives are apportioned or distributed among the 
states according to their population. Ropghly speakitg, the 1960 
Census resulted ina ratio of 1 representative for every 4.10,000 
persons. The larger states have morg representatdves than the less 
populous states. Jsach state is entitled tp at least one representative 


* even though the state may not have the n&cessary 4nhabitants. 
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Alaska, for example, has 226167 inhabitants, yet it is entitled uo 
only one representative. Since the total number ef RSI 
remain fixed at 435 whereas populations keep on changing and In- 
creasing, some states are tending to lose original representation 
ratio. “When vacancy happens in the representation from any state, 
the executive authority issues writs of election to fill such vacancies. 
This clause gives the Governor the authority -to call an election in 
order to fill a vacancy in any district within the state The Speaker 
of the House of Representatives is the presiding officer. He isa 
very important and powerful member of the House. Technically. 
he is elected by members of the House but in reality he is selected 
by the majority party. The duties and powers of the Speaker in- 
clude in recognizing members for debate, interpret rules of parlia- 
mentary procedure, appoint special committees, keep the order in 
the House and signing of bills. The House reserves the right to 
impeach the Speaker. There is a two-step process in impeachment. 
The first step implies preferring the charges. The second step Is 
trying the accused and that is done by the Senate. Only after a 


person is found guilty he is removed from office. 


8. THE SENATE: 


The Senate is composed of 2 Senators from each state, chosen 
by the legislature thereof for 6 years and each senator has one 
more. This original clause has been replaced by the 17th Amend- 
ment of the Constitution in 1915. Since then the senators are 
chosen by direct popular election in each state. The Senate has 
provision for overlapping membership. Only one-third of the sena- 
tors come up for election at the same time, leaving two-thirds always 
in office. The Senate is therefore a continuous body always in 
session since 1789. The 17th Amendment provides that temporary 
appointment of a senatar will be made by the Governor acting under 
the authority granted to him by the state legislature. Even such a 
senator serves equally and until such time as an election is held to 
fill the unexpired term. Although the qualifications laid down for 
a senator are simple with the minimum age requirement of 30 years 
being the only limitation, practically a young man of 30 newly 
arrived inthe state ora country has very poor chances of winning 
this high office Party affiliations and popular following are extre- 
mely necessary ingredients for- election. The Vice President of the 
United States is the President of the Senate. He has no vote unless 
the House is equally divided. The Vice-President is not an original 
member of the Senate and therefore cannot vote except to break a 
tie. He has much Jess influence and control over the Senate than 
the Speaker of the House of Representatives has over his members. 
The oak elects ,its President-pro-tempore fo preside over the 
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House in tie absence of the Vice President or during the promotion 
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of tht Vice President as President unless next elections. The Presi- 
dent-pro-tempors is elécted by the majority party, the political party 
which contréls at least 51 states. Normally a senator with the 
longest continuous service and belonging to the party in power is 
nominated for this office. The President-pro-tempore can vote and 
debate on any and all measures even while acting as the Presiding 
officer as he is a member of the Senate. The Senate has power to 
try all impeachments when sitting for that purpose. The members 
shall take an oath or affirmation. If the Senate sits to try the 
President of the coantry, the Chief Justice of the Supreme Court is 
invited to preside. During or before the trial, no person may be 
convicted without the concurrence of the two-third members present. 
This is the second part of the impeachment process. The House of 
Representatives impeaches or accuses, the Senate &cts as the court 
to try the accused. Two-thirds of the senators present must vote 
in favour of the charges in order for the person to be convicted. In 
the history of the U S Constitution, the House has impeached 12 
civil officers so far. M)ulitary personnal and members of Congress 
do not come under the impeachment process. Judgments in cases 
of impeachment shall not exceed further than the removal from 
office, disqualification to hold and enjoy any office of honour, trust 
or profit under the Government. But the party convicted shall 
nevertheless be liable and subject to indictment, trial judgment and 
punishment according to law. 


The President cannot pardon anybody who has been convicted 
by impeachment. Although the Congress cannot add punishment 
to the conviction, it does not mean that a person may escape further 
legal prosecution. Ifa person has violated a law, he may be tried 
in aregular court for that time. The Congress shall assemble at 
least once each year and such meeting shall be on the Ist Monday 
in December, unless the previous Congress shall by law appoint a 
different date. The 20th Amendment approved in 1933 has pro- 
vided a different time of the meeting—January 3rd of every year. 
Each House has a right to satisfy itself that every member of its 
body meets three legal qualifications and also of a legally fairly elec- 
ted and proper person to participate in the National legislature. 
Using this power either House may refuse to seat a person even 
though he meets all the constitutional requirments and has been 
legally elected. For example, the Senate refused to seat Brigham 
and Roberts of Utah in 1901 because he practised polygamy. Also 
during World War I, Senator Victor Burger was refused the seat in 
the House of Representatives because of his open opposition to the 
war and to the drafting of his countrymen. In order for the House 
of Representatives to transact business» there should be 218 members 


~ . Physically present e#en though not all of them wguld vote on a parti- 
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cular matter. Similarly, in the Seyate it would necessitave 51 mem- 
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~olete a quorum, Each House hagesta- 
to carey on busiritss eflaciently and effec- 
> Congress do not chme tinder the im- 
re Constitution, the only way they may 


journal of its proceediggs and from time to 


rall b et one- 
present so desire. Senators and representatives receive 
the same salary $. 22500 per year. The Congress ari ee all 
matters relating to salary but cannot make effective during the bei 
of office a pay fise for its members. Such pay rise can however 


recommended and voted for implementation during the next term of 


during their attendance at a session excepting in cases of treason, 


felony and 
of speech 1 
freedom. 


citizens. But it cannot protect a congressman from arrest in a case 
involving crime nor does it prevent a Congressman from appearing 
in court as a witness in either a criminal or civil suit. No senator 
or representative during the time for which he is elected be abpoln: 
ted to any civil office under the authority of the government and no 
person holding any office under the government can become a mem- 
ber of either House during his continuance in office. Also, no Con- 
gressman can be a member of the executive, judicial or administra- 
five branches of the Government. All bills” for raising revenue 
should originate in the House of Representatives. But the Senate 
may propose or concur with amendments as on other bills. No 


taxation without representation was written into the constitution in 
the clause relating to bills and resolutions. All bills for raising revenue 
must begin in the House of Representatives. As the elected repre- 
sentatives are supposed to be closer to the p2ople and more in 
response to their wishes, they have been given the right to negotiate 
tax measures. Although revenue bills start from the House of 
Representaives, the Senate has the power to amend, alter, modify 
or even substitute its own tax bill for that of the House. The two 
Houses must agree on one bill before it may be submitted to the 
President for signatures) The Congress has the sole power of ori- 
ginating legislation but a check is placed upon its legislative powers 
by the clause under which the President has been given a qualified 
veto power. The President’s veto power is however balanced by the . 
power of “Congress to pass the, bill over his veto by a two-third* 
£ € t ’ 
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~ any other state or with a foreign power. 
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majogity, thus permitting it to become a law even against the wishes 
of the President, After it has been passed in identical form by 
both the Houses, itis approved by the President and signed by him 
and becomes a part of the United States law. If he does not 
approve of the bill he may refuse to sign it and send it back to the 
House where it originated stating his reasons for disapproval. If each 
House acting separately passes the bill again by a vote or two- 
thirds of a quorum, it becomes a law without the President’s sig- 
natures. This implies that the Congress has a vote to over- 
ride the veto. If the bill fails again to get vote in either House, the 
veto is upheldand the measure does not become law. If the President 
keeps the bill received duly passed by both the Houses for more than 
10 days when the Congress is still in session, the bill becomes law 
without his signature. This provision has been mad? to prevent the 
President defeating legislation by delay or inaction. 


Sometime the President allows the bill to become law in order 
to show his displeasure or because it may be politically unwise to 
veto the bill. If the President vetos a bill which has large support 
in the Congress and in the general, his veto may be over-ridden and 
he may suffer a political defeat. A debate in Congress would in 
that case stir up considerable sentiments. 


Powers of the Congress— 


(1) Enumerated powers—There are 17 separate and distinct 
powers which the framers conferred on Congress. Under these 17 
powers, the Congress enjoys express, implied and resulting powers. 
The powers are : (1) power to tax. (2) power to borrow money, (3) 
power to regulate commerce, (4) powers to naturalise and rules there- 
for; (5) bankruptcy; (6) monetary systems; (7) preventing counter- 
feiting; (8) establishing post offices and roads; (9) patents and copy 
rights; (10) establishing inferior courts, (11) piracy and felony on the 
high seas; (12) declaring war (13) maintaining armed services, establi- 
shing a navy; (14) controlling army services; (15) & (16) control over 
the Militia; (17) governing of territories, (18) making of laws neces- 
sary and proper for carrying into execution, the foregiong powers 
and all others powers vested by the Constitution. 


Limitations of the Congress :— 


(lt) importation of slaves; (2) suspension of writ of habeas 
corpus; (3) Bill of Attainder and ex-pdst-facto laws; (4) direct taxes; 
(5) export taxes; (6) preferential treatment of courts; (7) appropria- 
tions and claims (8) titles of nobility and awards; (9) lim#ation on 
the power of the States. The States cannot deal with the following sub- 


jects : (1) Treaties, bills credit, bills of attainder, obJigations of con- 


tract: (2) important export trades; (3) compact and agreements with 


rr) 
® , > 
% > 
; .) 


WORLD CONSTITUTIONS 


9, ENACTMENT OF LAW : 3 


The process of making laws is long and-complex. Of the 
numeross steps which a measure has to pass through before becom- 
ing a law the 16 listed below are the most important. The typical bill 
traced through Congress originates in the House of Representatives, 
although all bills except those relating to appropriations may also 
originate in the senate. Ifthe senate acts first ona measure the 
roles of the House are reversed; 


1. A bill is introduced by an individual Congressman. This 
step may be preceded by a message from the president recommen- 
ding action. The message is ordinarily referred to a committee, the 
chairman of which introduces a bill embodying the proposals. 


2. The bill is referred for study toa standing committee of 
the House, designated by the speaker. 


3. The committee, if it so decides, may take testimony regar- 
ding the measure from spokesmen for interested groups, these hear- 
ings usually including executive officers of the government. 


4. The committee may then report the bill back to the House, 
with or without amendments and with or without recommendation 
for enactment. If the committee takes no action, the bill is said to 
die in committee. The House may, however, discharge the com- 
mittee from further consideration of the bill and so pJace the bill on 
the legislative calendar. 


5. If passed, the bill is sent to the Senate. 
6. There it is referred to a committee, as in the House. 


7. The Senate committee may, at its discretion report the bill 
for favourable action, with or without changes, or it may substitute 
another bill already before it or an entirely new bill on the subject. 


8. If the Senate approves the bill as it comes from the House, 
it goes to the president for his signature. If defeated in the Senate, 
the bill is dead, barring a reconsideration. The third possible action 
is approval] in amended form. 


9. In this last case, the bill goes back to the House, which 
may accept the amendments, thus making it ready for the president’s 
signature. 


10. < If the House refuses to accept the Senate amendments 
or makes others which the Senate refuses to accept, the bill ‘‘goes to 
conference’ This means that the measure is submitted toa group 
consisting of 3 or 5 members of the House and the same number of 


the memfjers of ‘the Senate, each panel appointed by the presiding ~ 
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officer of the house represented, The duty of conferees is to recon- | 


cile diiferences in the bill as approved by the two houses. 


, ile If no agreement is reached, the bill is said» to ‘die in 
conlerence.’’ Otherwise the conferees report their agreement to both 


houses, and the conference report is either sent back for further 
efforts or is accepted. 


12. When the conference report is accepted by b 
i é tl 
the bill goes to the president. p P y both houses, 


eels: The president may sign the bill, usually after consultation 
with his advisers. It then becomes a law, and is classified by thé 
secretary of state as public or private, and is given a number. 


14. The president may fail to sign the bill after he has had it 
for ten days, exclusive of Sundays. In that case, it becomes law 


without his signature, except in one circumstance, which is described 
below under Pocket Veto. 


' 15. The president may return the _ bill to Congress with a 
veto. 


_ , 16. Congress may then repass the bill by two-thirds majori- 
ties in both houses. If this is done, the bill becomes law without 
the president S signature. If either house fails to override the veto 
by this majority, the bill is dead. 


10, AMENDMENTS OF THE CONSTITUTION 


The U. S. Constitution has so far been amended 25 times. The 
procedure for amendment provides for the initiative to come either 
from the congress by a two-thirds vote of both Houses, or by the 
applications of the Legislatives of two-thirds of the states, An 
amendment legally proposed becomes a part of the constitution when 
three-fourth of the states have ratified it. This ratification may be 
given either by the legislatures of the states or by conventions called 


for this purpose: The dates and circumstances occasioning the 
amendments are as follows :— 3 


Articles I-X were declared in force December 15, 1791, 


The Constitution, as originally submitted, contained no code of 
fundamental civil rights. To make unequivocal the retention by the 
people or by the states of powers not expressly conferred upon the 
national government, these ten amendments were enacted by the first 
Congress and submitted to the states. sd 


Article XI was declared in force January 8, 1798, 
Article XI altered in some particulars the method of choosing 


, the President and the @ice President. It was ratified by all the States 
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eexcept Connecticut, Delaware, Massachusetts, and New Hampshire, 


which rejected it. It was declared in force See! 25, 1804? 


Article, XIII, the emancipation qamendment,*was ratified by 31 
of the 36 states: rejected by Delaware and Kentucky; not acted on by 
Texas: conditinally ratified by Alabama and Mississipp1. Proclai- 
med December 18, 1865. 

Article XIV, the reconstruction amendntent, was ratified by 23 
northern states; rejected by Kentucky, Delaware, Maryland, and 5 
southern states: and not acted on by California. New Jersey, Ohio, 
and Oregon withdrew ratification. The 5 southerrf states, subsequently 
ratified under pressure. Proclaimed July 28, 1868. 


Article XV, Negro citizenship amendment, was not acted on By 
Tennessee; rejected by California, Delaware, Kentucky, Marylan 1, 
New Jersey, and Oregon. It was ratified by the remaining 30 states; 
New York rescinded its ratification January 5, 1870. Proclaimed 
March 30, 1870. 


Article XVI, income tax amendment, was ratified by 39 states. 
It was proclaimed February 25, 1913. 


Article XVII, providing for the direct election of senators, be- 
came defacto a part of the Constitution on its ratification by the last 
of the required number of states on April 8, 1913. 


Article XVIII, the prohibition amendment, had on January 16, 
1919, was formally proclaimed to take effect on January 16, 1920. 
Connecticut and Rhode Island alone failed to ratify. 


Article XIX, the equal suffrage amendment, was adopted _bet- 
ween June 10, 1919, and August 19, 1920, by three-fourths of the 
states, and proclaimed in effect August 26, 1920. 


Article XX, the “Jame duck’? amendment, had been ratified by 
39 states by February 6, 1933 when it was proclaimed valid. 


Article XXI, repealing the prohibition amendment, article 
XVIII, was ratified by the 36th state, Utah, on Deeember 5, 1933. 
and was immediately proclaimed valid. 


Article XXII, limiting presidential terms of office to two. Went 
into effect February 26, 1951. 


Article XXIII, enablingthe District of Columbia to choose 
presidential electors on the same basis of representation as the states. 
Went into effect April 3, 1961. 


Article XXIV, forbidding disqualification for voting which is 
based on failure to pay any poll or other tax. Became effective 
January 23,1964. , t ® 
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_ Article XXV, providing for succession to presidency and vice» 

presidéncy. Became effective February 10, 1967. 
® 

11. THE FEDERAL JUDICIARY . 
The Constitution (Art. Il) provides that the judicial power of 
the United States shall be vested in one supreme court and_ inferior 
courts established by Congress and that all Federal Judges shall hold 
office during good behaviour, with compensation that may not be 
diminished during their term of office. 


Congress in 1489 passed a judiciary act providing for the 
organization of the supreme court, with a chief justice and five asso- 
ciate justices. Later laws were revised and codified in the act of 
March 3, 1911. Since 1863 the court has consisted of a chief justice 
and eight associate justices. The annual salary of th® chief justice 
is $ 40,000 and of the associate justices, $39,500, 

Two attempts, one in 1802 and the other in 1866, made by 
Congress to reduce the size of the court by enacting that the next 


vaeancy occurring should not be filled, were repealed before the 
vacancies occurred. 


District courts of the United States have increased from 13, in 
1789, to 81 within the continental territory of the United States. 
There are also 7 U. S. district courts, four in Alaska and one each 
in Hawaii, Puerta Rico and the Canal Zone. All districts are ‘enti- 
rely within the boundaries of single states. Twenty-four states have 
one district each, eighteen states are divided into two, four states into 
three, and New York and Taxas into four districts. Usually there 
is one judge for each district court, but in two states one judge sits 
in both districts. In a number of districts there are two judges; in 
the district of New Jersey, three; and in the southern district of New 
York, four. 


Since their first organization the supreme court and the district 
courts, however, have remained practically unchanged. The system of 
circuit courts, however, has varied at different times. At present it has 
the form of ten circuit courts of appeals. Each court is formed of a 
member of the United Sates supreme court, designated as circuit 
justice, and several circuit judges, who are frequently appointed from 
among the United States district judges. No more than three judges 
sit at a single hearing. These courts were created to relieve the 
supreme court from its excessive burden of appealed litigation. 
They hear most cases of appeals from the district courts, and except 
in a narrow range of cases, their decisions are final. 

Constitutional Jurisdiction. The Constitution fixes Phe juris- 
diction of the Federal courts and limits it to: 
ig Cases arising under the Constitutien, 

Cases under Fe@eral laws and treaties? ° a 
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. Cases affecting ambassadors, ministers and consuls, 
Cases in admiralty and maritime jurisdjction. 
Cases in which the United States is a party, ® 

. ° as : on 
Controversies between states; between citizens of different sta 
tes; or by a state against the citizens of another state. 
Cases between American citizens and foreign states, citizens, or 
T ° 

subjects. 

Cases between citizens of the same state claiming lands under 

grants of different states. ° 


The Supreme Court has achief justice and eight associate 
justices. Chief justice draws $ 40,000 ; associate justices, 
each $ 39,500.¢ Retirement at full pay is optional after 70} years of 
age. 

Supreme Court’s jurisdiction spreads to all cases affecting 


ambassadors, ministers, and consuls, and in all cases in which a 
state isa party. It also has appellate jurisdiction 1n cases of law 


and equity where the inferior courts have original jurisdiction, with 
such exceptions and regulations as Congress has made. 


The Chief Justice—Presides over the Senate when it sits as 
a court of impeachment for the trial of the president. 


Appointment of Judges is made by the president with the 
advice and consent af the Senate. They hold office during life or 
good behaviour; but may retire on full salary after reaching the age 
of seventy years, and after ten years’ service on the bench. 


12. IMPORTANT FEDERAL COMMISSIONS 


Civil Service Commission. 

Federal Communications Commission, 
Federal Loan Agency. 

Federal Power Commission. 

Federal Trade Commission. 

Interstate Commerce Commission. 
Smithsonian Institution. 

United States Tariff Commission. 
Veterans’ Administration. 


13. STATE CONSTITUTIONS 


The written constitution of the American states are older than 
the Federal Con%titution, They are, in fact, an American political * 
invention, They grew out of the colonial charters of the period of 
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Buel Sovereignty. They assumed their typical form during the 
evolutionary Way, 1778-1783. They still bear the marks of their 
Origin and of the p6litical theary of that day. A century and a 
half of growth has occassioned in extraordinary number of changes 


and recastings of these organic acts, without radically altering their 
general type. > 


Upon the outbréak of the Revolutionary War in 1775, the 
Continental Congress, a body formed by representatives of the thir- 
teen Amercian colonies which were united in revolution, recommen- 
ded to these colonies’the adoption of new constitutions, to take the 
place of the governments which had existed under British royal 
authority. Certain colonies adopted this suggestion in the following 
order: New Hampshire, South Carolina, Virginia,, New Jersey, 
Delaware, Pennsylvania, North Carolina, and Maryland. Virginia 
was the first state to devise a constitution with a complete frame of 
government and with a code of popular rights. 


14. STATE LEGISLATURES 


In all American states excepting Nebraska, which voted to adopt 
the unicameral legislature in 1937, the legislative power is entrusted to 
a representative body consisting of two chambers and usually known 
as the state legislature, or general assembly. In Massachusetts and 
in New Hampshire it is called the general court. The bicameral or 
two-chamber plan has been adopted in American states in obedience 
to the “theory of checks and balances,” one house halting and corr- 
ecting the wrong or impulsive action of the other. In all states the 
“upper” and uniformly smaller body, being elected for a longer term 
and with sometimes a higher age qualification for its members, is 
called the Senate. The larger or more popular house in all but 
four states is called the House of Representatives: in the others it is 
called the Assembly. 


15. THE STATE GOVERNOR 


The executive power in all American states is entrusted to a 
governor. The office, both in its functions and in its title, is an in- 
heritance from the colonial period. The Revolution substituted 
the practice of popular election of the governor for that appoint- 
ment. In all states the governor is diréctly elected by the qualified 
voters, for a definite term. 


On the political side, the position of governor is an honorable 
and conspicuous one. His influence in state and national politics is 
great, and tends to increase. it is from the class of Successful state 


. 20vernors that strongs presidential candidates are, usually derived. 


le dignity and the influence of the ppsition are sufficent to attract, 
s 
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candidates for the office, able and representative os ened 
parere American state administration renfains ggnerlly é 
lized” in contrast to the national adgninistratior, 


Although the office of governor was originally conceive’. 3s 
entirely distinct from the legislative power, the OCHS OF ana 
tion of powers” being generally avowed by puucriee sté oe 
tions, the governor has come to possess a reat in ene Aapde 
legislature and legislation. This has been G1 haere et 
ways. First, by the bestowal upon the governor 0 the veto p : 


The influence possessed by the governor over Hee isI AUS et 
only by the importance of his position, but by his hower eyes 
bills in which members are interested and by reason a aS See 
in the party, gives a special character to what are Ca F eee 
trative measures” or bills proposed or supported by him. 
important power of the governor is that of pardon. 


CHAPTER VIIE 


BRITISH CONSTITUTION 


1. THE SALIENT FEATURES 


The British Constitution is distinct from constitution of other 


countries by certain special characteristics : a 


Democratic Element : The British Constitution is based on the 
principle of democracy. The democratic tradition has developed in 
Britain during the last many centuries. The democratic principle 
has been established by conventions and not by law. The political 
parties in Britain base their ideologies on political, economic and 
social programmes and not on personalities. As long as a party has 
a majority in the House of Commons, it can continue in power for 
the full term of Parliament which is five years. 


Sovereignty of Parliament : Parliamentary sovereignty means 
that the House of Commons, the House of Lords and the King act- 
ing together can make and unmake any law constitutional or ordi- 
nary. The British Parliament has a double character. It has a Leg- 
islative as well as a Constituent Assembly at the same time. The 
British Parliament is an omnipotent body with unlimited authority. 
The good point of the sovereignty of parliament is that its legislative 
power is unlimited and absolute. As such the Parliament can pass. 
repeal or alter any law, without being subiect to the legal control of 
any other person or body. The unfavourable aspect of this sover- 
eignty is that there is no other person or body of persons who can 
make rules which can over-ride or derogate from an Act of 
Parliament. 


Supremacy of Law : The supremacy of Jaw is the most charact- 
eristic feature of the English Constitution. It means that every man 
in England owes obedience only to the law of the land. According 
to Dicey : ‘No man is punishable or gan be lawfully made to suffer 
in body or goods except for a distinct breach of law established in 
the ordinary legal manner before the ordinary course of the law. In 
this sense the rule of law is contrasted with pther system @f govern- 
ment based on the exercise by persons in authority of wide, arbitrary 


* or discretionary powers of restraint’. Thus the government cannot 


act arbitrarily withaut regard to the law. »No Minister can act as a 
“dictator and inflict punishments arhitrarily. 
° ° 
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The British Parliament es aapatlies 
idi é e uni { the law mak- 

( iv fidirg for a close unian between ‘ : 
ntary executive providi gf : ee 
ae body and the administrative wing of the gevernment including 


the armed forces of the country. This feature is designe to avoid 
] ; <I tax granting and the execu 

F cks between the law making, g g i 
oie. The Cabinet system has grown up through conventions with 
the increase of powers of the Lower House and corresponding limita- 


i i abinet* has a joint responsibi- 
ion of the power of the King. The Cabinet’ ha nsi 
lity to the element for all their acts of omission and Ss 
and an individual responsibility to the Prime Minister and to 


Cabinet as a whole. 


Flexibility of the constitution : The flexibility of ue cos 
tion follows as a natural corollary from the sovereignty of the a i 
ment. Amenéments or changes in the constitution can be ma y 


Parliamentary Executive - 


ordinary law making process without any formal distinction between 
the ordinary law and constitutional law. 

Unwritten character: The English constitution is unwritten. 
Since 1911 the British constitution has become a partially Rian 
one since the Parliament Act of 1911 which prescribes lines o sey ee 
of the Crown, the Lords and the Commons in the law making 


functions. 

Divergence between theory and practice : As customs and con- 
yentions play an important role in the British constitution there ite 
many instances of divergence between theory and preg ‘ in 
theory the Parliament is sovereign but in practice the growth of the 
Cabinet and the system of party government has given rise to a sort 
of dualism in the constitution, the Crown and Parliament, the Crown 
and Council. Again, in the sphere of legislation in theory laws are 
acts of the Crown in Parliament but in practice is the House of 
Commons which has virtual control over every important legislation. 
Inthe sphere of executive, the theory says that the ministers are 
seryents of the Crown but in practice the King appoints them on 
the advice of the Prime Minister and cannot dismiss any single min- 
ister without the concurrence of the Prime Minister. Even Royal 
prerogatives which theoretically are the sphere of the King are deter- 
mined by the Cabinet. In theory Great Britain is an absolute mon- 
archy but in practice it is not even a constitutional monarchy but 
rather a democratic republic. 


2. SOURCES OF ENGLISH CONSTITUTIONAL LAW 


Constitutional law in England is not to be found in any author- 
itative document as in the case of countries with written constitutions 
like the USA, USSR, France, Canada, etc. The British constitution 
lies in statutes, ip judicial decisions, in custom, in conventions, obser- - 
vations of the course and conduct of political mgvement in the coun- 
try. Themain sources are the Common Law, the Statutes, conven” 
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tions and the law and custom of Parliament. Common law in 
England standsdor ju@icial decisions on constitutional matters by a 
course of law. Many judiciag decisions have turned into principles 
of constitutional importance. The Statute book is the second main 
source of constitutional law in England laying down the law relat- 
Ing to some parts of the constitution, old and modern. The impor- 
tant documents in the statue book are the Act of Settlement 1701, 
Parliament Act 1911 and the statute of Westminister 1931. 


The conventions of the constitution are un-written Tules, a 
body of political ethics observed with as much regularity and reley- 
ance as if they were part of the law although not enfroceable by 
courts. These rules are based on and composed of Rractices, prece- 
dents and usages which have been found to be essential for the harm- 
onious working of the constitution. Conventions are principles of 
guidance or rules of convenience for ensuring proper harmony among 
the House of Commons, the Lords and the Crown. 


The proceedings in both the Houses of Parliament are derived 
from age old parliamentary practices. For instance, three readings 
of a bill in each House is not required either by legislation or by 
case law but it has been strictly observed since many centuries. Such 
like rules are observed with as much rigidity as the laws enforced by 
courts although they do not form part either of case law or the sta- 
tute law. Other instances of constitutional conventions are (1) the 
Crown cannot veto a bill passed by two Houses of Parliament: (2) 
The Parliament must be convoked at least once a year; (3) A Minis- 
try must retire when it has lost the confidence of the House of Com- 
mons; (4) The Cabinet is collectively responsible to parliament for 
the conduct of the executive and the individual members are respon- 
sible to the Cabinet as a body; (5) The leader of the mojority party 
in the House of Commons becomes the Prime Minister and nomina- 
tes his colleagues; (6) When the majority ceases to represent the 
views of the electorate, the Cabinet is obliged to dissolve the Parlia- 
ment and hold fresh elections irrespective of the fact that the tenure 
of the Parliament is not expired. 


3. POLITICAL PARTIES 


Political parties and the party system are basic to the working 
of the British constitution. Without political parties the whole 
nature of the British constitution would not only be changed but 
many of its functions would become unworkable. Relations of 
Parliament to Government on the one hand and to the people on 


‘the other are determined and governed by the patty system. The 


Party system provides a link between elect?ons, it, educatey the elec- 
Torate and enables the people to expsess their approvalor disappro- 
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the Conservative Party, the Socialist Party, the Communist Party 
and National Socialists. 
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in the House afd is therefere not ina position to form a govern- 


ment, it pay coalige and* forma coalition government. The leader 
of the majority party in the pasliament who is chosen by the party 
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exegutive is summoned by the King to form the government. He in 
turn selects hisy colleagues although by convention majority of his 
colleagues are als} importang persons and leaders in party who have 
rendered important service to the cause of the party. Thus, in par- 
liament, the political parties are arranged in two camps—the govern- 
ment and the opposition. It is as much the duty of the opposition 
to criticise as it is of, the government to govern. In normal times 
the opposition comes to recognise as a sort of reserve government. 
It is officially called His Majesty’s Opposition. It is to the credit of 
the British nation, that the behaviour of the Opposition in the British 
Parliament has never been tarnished by irresponsible bickerings and 
use of invectives. The leader of the opposition also enjoys a salary 
like the Prime Minister. 
a 


4. THE HCUSE OF COMMONS 


The legislature for Great Britain and Northern Ireland (Unit- 
ed Kingdom) is called a Parliament. It is a bi-cameral body consis- 
ting of the House of Conmons and the House of Lords. From 1801 
to 1922 Ireland formed part of the United Kingdom and was repres- 
ented in the British Parliament but the Irish did not like this union. 
Ireland became the Irish Free State in 1922. Northern Ireland how- 
ever still forms part of the United Kingdom although it has its own 
Parliament at Belfast to deal with local affairs. Northern Ireland 
sends 13 representatives to the British Parliament. Since 1911 King 
has ceased to have the power of veto in British legislation. The 
part of the King in law making is now limited to giving his assent to 
bills after they, have been passed by two Houses of Parliament. The 
royal assent is usually given not by the sovereign in person but by a 
Royal Commission sitting in the House of Lords. The sovereign 
participation in the making of laws is only formal. The House of 
Commons is the largest and oldest law making body in the world. 
About the powers of the House of Commons Spencer Walpole wrote 
in 1900 : ‘when a Minister consults parliament he consults the House 
of Commons ; when the Queen dissolves the Parliament she dissolves 
the House of Commons. A _ new Parliament is simply a new House 
of Commons’. The House of Commons originally came into exis- 
tence in 1265 at the time of Simon de Montforte. It has risen from 
an ill-organised and irregular body of humble petitioners to the sove- 
reign for redress of grievances to its present position of supreme and 
unlimited power, Once the Commons trembled whilg presenting 
their petitions to the Crown. Today the sovereign occupies the throne 
asatenant at the will of the Commons. The House of Commons 
has the right even to abolish the monarchy if it s6 desires. Legally 
there is nothing which the House of Cbmmons is not gpmpetent to 
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Method of Voting—The method of voting in the House of 
Commons is that the Speaker first calls for the ‘Ayes’(yes) and ‘Noes 
and these afe given orally. Only when the Speaker’s announcement 
is questioned, a division is ordered In such an eventuality bells are 
rung throughout tiie building for full two minutes so that the mem- 
bers within hearing could proceed to the hall andsast their vote. In- 
side the House of Commons thege are lobbys. The lobbys are two 
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rooms on each side of the hall of the Commons. Those who are in 
Support of the bill go ito the Lobby on the Speaker’s right while the 
Opposition goes*info the one on the speaker’s left. As the members 
pass outfrom these lobbies ba@k to the hall, their vote$ areeecorded 
by tellers. The House enjoys certain privileges designed to maintain 
the dignity and independence of the House and to protect members 
from political pressures and interference. 


s 

The House of Commons enjoys certain privileges for its mem- 
bers. Its members enjoy complete freedom from arrest. The mem- 
bers enjoy this prisilege during and for 40 days before and after 
a session of Parliament. The privilege however does not extend to 
treason, felony, breach of peace, seditious libel and criminal con- 
tempt of court, nor does it extend to protect the service or property 
of members. S 


5. THE HOUSE OF LORDS 


The House of Lords is composed of 5 classes of members : (1) 
Hereditary Peers of the United Kingdom and of England ; who are 
also hereditary Lords of Parliament ; (2) Representative Peers of Ire- 
land ; (3) Representative Peers of Scotland ; (4) Spiritual Peers ; (5) 
7 Lords of Appeal in Ordinary. The Spiritual Peers are 26 and in- 
clude the Archbishops of Canterbury and York, the Bishops of 
London, Winchester and Durhan and 2] other Bishops of the 
Church of England. They are members of the House only so long 
as they remain in office as Bishops. The Lords of Appeal in ordi- 
nary hold peerages for life and thus remain members of the House 
for life. The House of Lords is at present composed of about 900 
members. The party alignment in the House of Lords is not defi- 
nitely fixed. All Lords owe their original peerages to Royal ap- 
pointment but those created since the rise of the Cabinet Govern- 
ment have been the work of the Prime Minister and his Cabinet act- 
ing inthe name of the King after consultation with personal and 
political friends. Although there are no limits to the creation of 
Peers by the King, there are certain restrictions on this right of 
creation. Since the Act of Union no new Peers of Scotland can 
be created as new peerages are now always peerages of the 
United Kingdom, Peers with the exception of Ministers claim reim- 
bursement of expenses arising out of attendance in the House upto 
maximum of 3 guineas for each day of attendance. The privileges 
of most of the Lords are similar to thdse of the Commons but. there 
are some privileges which are enjoyed by the members of the House 
of Lords only. A Peer is not amenable to the ordinary co@rts. If he 
is charged with felony or treason he can demand trial by his peers 
which simply means by the members of the House of Lords. The 
’President of the House of Lords is cafled the Lord Chancellor. He 


» 4s the Speaker of the*’House of Lords. He is always inclued in the 


. 
’ ’ ’ 
» . 


’ 


WORLD CONST ITUTIONS 


i is office is unique. He combines in himself the. legjsla- 

Ca Sees and sudicislitindiions! AS the presidigg officer of eG 

House of Lords he is called the ‘Woolsack’. He has a vote. He 1S 

the custodian of the Great Seal of the Real. He is the communicat- 

ine channel between the Parliament and the King. As Lord Chancel- 

lor he controls organisation of courts. He is the head of the judi- 

ciary in England and is responsible for the appointment of High 

Court Judges and Assize Commissioners. A‘so he is a presiding 
Judge of the High Court of Justice besides being one of the Judges 
of the Supreme Court. Before the passing of the Parliament Act of 
of 1911, the House of Lords had in law exactly the same powers as 
the House of Commons. The consent of both the Houses was ¢s- 
sential before any bill could receive the Royal assent and become an 
Act of Parliament. The Parliament Act of 1911 was passed by the 

House of Lords where conservatives enjoyed a majority. A very 
serious conflict arose between the two Houses. In December 1910 a 
general election was held to resolve the deadlock. The Government 
after being returned to office as a result of the general election pub- 
licly announced that the King had agreed to reduce the powers of 
the House of Lords. According to this announcement, if the House 
of Lords refuses fo pass any bill the king would be then advised 
to create a sufficient number of Liberal Peers to enable the pas- 
sing of the bill in the Lords with a majority. The Parliament 
Act of 1911 provided that in two sets of circumstances legislation 
may be passed by the King and the House of Commons without re- 
quiring the assent of the House of Lords. If a money bill is sent up 
to the House of Lords at Jeast one month before the end of the ses- 
sion and is not passed by the House of Lords within one month, 
then unless the House of Commons directs to the contrary such a 
bill is to be presented to the Crown and becomes an Act of Parlia- 
ment on receiving the royal assent. Secondly, if any public bill 
other than money bill is passed by the House of Commons in three 
successive sessions and is sent up to the Lords at least one month 
before the end of each session and rejected by the Lords in each of 
these sessions, then the bill is to be presented to the Crown for royal 
assent on receiving which it becomes an Act of Parliament. Thirdly, 
the Act fixes a maximum life of the parliament at 5 years. The Par- 
liament Act of 1911 forms one of the most important statutory por- 
tions of the British Constitution. It defines the extent to which the 
House of Lords may carry their opposition to the House of Com- 
mons in matters of legislation. elt also prevents the House of Com- 
mons from hurrying through legislation by vesting Lords with the 
power to delay ordinary public bills for two years. Between the 
passing of the Parliament Act of 1911 and that of 1949, whenever 
the Conservative Party was in power, the House of Lords merely 
amended the detafls except in eases when that party attempted so- 


cial reform, But when thé Liberal or Labour p&rty came to power, , 
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they did not find the Lords so obliging. 


s 

In Englan@thereehave been moves off and on to abolish the 
House of Lords. The evolution of the House of Lords was adopted 
as one of the items in the offitial policy of the Labour Party at its 
Annual Conference in 1934. According to this Conference Report : 
“in our view the House of Lords is an institution which cannot be 
well reformed. It cannot be mended. It must be ended’’. But 
immediate abolition as considered unwise and the Labour party 
manifesto issued in 1935 ended with the words ‘Labour seeks a man- 
date to carry out this programme by constitutional and democratic 
means and with this end in view it seeks power to abolish the House 
of Lords, and improve the procedure of the House of Commons’’. 
But this solution has never commanded general agreement in Eng- 
land. It is still held that a second Chamber should lee maintained. 


6. THE SOVEREIGN 


The King has the discretion within limited field to choose the 
Prime Minister but the convention is that he must invite the leader 
of the majority party to form the government. If he does not do so, 
he is severely criticised. The essence of the Royal convention is 
that discretion must be exercised in a manner as not to invite public 
criticism. The King is expected to be above party politics and 
should be no partisan and even if he is, he should act in such a 
manner as not to appearso. The King’s task is only to securea 
government, not to try to form a government of which he approves. 
The Prime Minister is entrusted with the formation of Government. 
He chooses his colleagues and is not controlled by the Crown in this 
respect. But his final selection must receive the approval of the 
sovereign. If he isa popular man and has a good judgment, he is 
always sure of Royal approval. If, however, the King objects to his 
selection, “he can always resign his command.” It is very seldom 
that any sovereign will take stand to that effect. Normally speaking, 
the King does not interfere in the appointment of the Cabinet and 
leaves it to the Prime Minister, but in some cases he does exercise his 
right to discuss appointments and on some occasions personal likes 
and dislikes of the King carry weight inthe final selection of the 
Cabinet. The Prime Minister has a wide discretion but consultation 
with his personal friends in the party is imperative. He is required 
to form a team that will satisfy his other party leaders. He cannot 
act in an autocratic manner. He cannot impose his views upon 
party colleagues against their will. Further limitation is placed on 
the discretion of the Prime Minister in the selection of his Cabinet 
when he is called upon to set up a Coalition Government. In this 
case, the leader or leaders of the other party or parties must be 


’ satisfied. The Prime Minister is also supposed to take into account 
athe statutory requirgment for representatson in the Housg of Lords, 
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it has be calculated that about half the members| of the 
eee uae ae ante on the basis of their standing in their 
eset arties while the other half are the result f pressures and 
Beinthes gresseres on the Prime Ministez to get the posts they want. It 
Sealy in this category that the Prime Minister has a free hand. abe 
Prime Minister also keeps into view the capacity, intelligence, oa 
ministrative experience, general ability, sincerity and other le a 
his colleagues. He expects the Ministers to be good spea eee 
that they can satisfy and convince the House of Commons an t us 
House of Lords that their administration deserves the oe 
of the Parliament’s confidence. They are also supposed to posse 
sufficient tact to deal with the criticism of the opposition. 


7. THE PRIME, MINISTER 


The Prime Minister forms the Cabinet. Every als aes 
its colour from what the Prime Minister ideologically and ot sere 
wants. Although the British Prime Minister is not the master fo) 1S 
Cabinet as is the President of America, he chooses his ministers a 
determines which of them shall be in the Cabinet. Hoel the 
portfolios and the departments of the Ministers. The forma powers 
which he enjoys are considerable but the real powers are usua y very 
much limited. He can of course compel anyone of his colleagues 


to resign but normally his compulsions are a peril. Besides being the 


i ember of the Parliament, the Prime Miu£nister is 
Pceteahicarein the Cabinet, is the Master of the Government 
and the leader of the House of Commons. Parliament is legally and 
actually a sovereign body but it is the Prime Minister who determines 
its schedules. He can summon, prorogue or dissolve it. The powers 
of the Prime Minister are enormous. He can be called a dictator or 
an autocrat from the extent of the powers he enjoys. But the diffe- 
rence in his position from that of an autocrat lies in the fact that he 
is subject to a continuous process of criticism in and outside the 
Parliament. A dictator does not allow opposition whereas the Prime 
Minister is not only to tolerate it but to recognise it. The most 
important function of the Prime Minister is to make and unmake the 
Government. The King must accept his nominations to Ministerial 
jobs. The final decision with regard to the choice of the Cabinet 
ministers belongs to him and not to the King. The Prime Minister 
also grants honours including the creation of Peerages. He appoihts 
Governors of the Colonies, Judges, Ambassadors, Heads of Depart- 
ments, Chairmen of Commissions and Boards. While filling these 
posts, he ysually consults those who are directly concerned i.e. the 
Minister-in-charge of the Department but it is the Prime Minister 
who is ultimately responsible for these appointments. The Prime 
Minister is the CHfief Adviser to the Crown. He advises the King on 
matters like Royal vjsits to" foreign lands or touting any part of his 
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kingdom or Empire. The Prime Minister occupies the key position 
undef British copstitutipn and it falls to his lot to manage the sover- 
eign, the Cabinet, the House of Commons and the party with a view 
to manage the electorate.) Th qualities needed in a Pfime Minister 
are summed up by Harold Laski. According to him ‘discretion, 
dexterity, the power to rule men, above all, in that power, the know- 
ledge that men can be trusted, the capacity for effective statement, 
intuitive judgment ete.’’ are essential virtues of a Prime Minister. 
Among the Cabinet the important Ministers are {1) the Chancellor 
of the Exchequer, (2) the Lord Chancellor, (3) the First Lord of the 
Admiralty, (4) The*Minister of Health, (5) the Minister of Agricul- 
ture and Fisheries, (6) the Minister of Labour, (7) the Minister of 
Coordination of Defence, (8) 8 Secretaries of State, (9) The Presi- 
dent of the Board of Education, (10) The President ¢f the Board of 
Trade. In addition the Lord President of the Council, the Lord 
Privy Seal, the Post Master General are more often than not invited 
to join the Cabinet while the Minister of Transport, the First 
Commissioner of Works, the Attorney General and the Chancellor 
of the Duchey of Lancaster are also sometimes invited to join the 
Cabinet. The total size of the Cabinet is not rigidly defined and is 
determined by the individual Prime Minister on the basis of the res- 
ponsibilities in hand. The Cabinet functions on the following basic 
principles : (1) Members of the Cabinet are asa rule members of 
the Parliament. They are usually members of the majority party 
except in the case of a coalition government when they may belong 
to any other party ; (2) They hold office so long as the Parliament 
and the people continue to repose confidence in them ; (3) The 
Cabinet acts as a unit and this involves a certain leading role by the 
Prime Minister ; (4) The members of the Cabinet are collectively 
and individually responsible for all their activties and performance. 
The British Government has three salient features ; (1) collective 
responsibility to Parliament ; (2) secrecy of its proceedings ; (3) 
close coordination of the Cabinet under the leadership of the Prime 
Minister. 


8. THE DOCTRINE OF COLLECTIVE RESPONSIBILITY : 


The Cabinet is collectively responsible to the Parliament. All 
important matters are fully discussed in the Cabinet and important 
policy decisions are jointly taken. The decisions of the Cabinet are 
obligatory on other Cabinet ministers as well as ordinary Ministers. 
He must vote with the Governments If the occasion arises in the 
Parliament and if called upoi he must be prepared to defend that 
decision. Ifany Minister is not able to agree with the est of his 
colleagues and does not take responsibility for the decision, he must 
resign, The Cabinet can continue in office only so,long as it is able 

“to enjoy the confidence of the majoritye in the House of Commons. 
fhe moment it losce# this confidence it fnust resign. The Cabinet 
e 
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Tesigns when the House of Commons passes a simple vote of want of 
confidence for which it isnot bound to aséign apy reason. cine 
House of Commons may sometimes pass a vote of censure eee Z 
the Cabinet for some specific act. It may reject a measure which | 
declared by the Cabinet as vital or it may pass a bill in epee 
to the advice of the Ministers. The Cabinet is however not oblige 
to pay attention to any adverse vote in the House of Lords but any 
adverse vote in the House of Lords must make the Prime eDite 
and his colleagues either resign or appeal to the country by dissolv- 
ing the Lower House. : ' 

There is close and continuous contact between the Cabinet one 
the Crown. Legally speaking, Ministers are only Ministers a ee 
people and the responsibility which was formerly foyar s 
Crown is now Suifted towards the people and the Parliament. 


9. THE POWER OF THE SOVEREIGN : 


In U. K. it is the Cabinet which governs and not the monaee 
The functions of the Head of the State are ancillary, yet, it wou 
be incorrect to under-estimate the influence which the King pe 
in Britain. The special feature of British Cabinet system is that the 
King has to accept the decisions of the government which iste 
Cabinet but he has sufficient means to influence those cecisi oss ‘he 
English monarch, although constitutionally bound,is quite an o DG 
stitution. The British monarchy is older than the British a GN 
The only institution in contemporary Europe which is older than the 
English monarchy is the Papacy. During this long period of centu- 
ries, the English monachy has transformed from an autocracy we 
constitutional monarchy. The constitutional provision and conven- 
tion of England do not make any distinction between the powers, 
prerogatives and the rights of the actual sovereign and those of the 
“mythical, all impersonal, immortal, infalJible and omnipotent pers- 
onality” which is technically the vocal point of the English system. 
The English monarchy as having itself represented in law courts, 
in institutions, in legal documents and in proclamations practically 
does not exist. The English sovereign is only a ceremonial head 
of a Parliamentary democracy, having certain privileges arid attribu- 
tes but not possessing the tremendous powers which are technically 
vested in him. Practically, the Crown is not the King. He is simp- 
ly the ceremonial head to the people and the Nation. According to 
the historical theory, the Crown has vast and numerous powers 
which it once exercised but which do not vest in him, as are exerci- 
sed by the Cabinet. These powers were (1) powers based on custom 
Or prerogetive; (2) powers based on parliamentary definition or 
grant; (3) The prerogative powers of the Crown are the residue of 


discretionary or grbitrary powers which at any time are legally left , 


in the hands of the Crown, Practically, only personal prerogatives 


are exersisd by the sovereign while all preroga¥ives which are note « 
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personal are exercised by the Cabinet inthe name of the Crown, 
The Cabinet exetises the prerogatives Subject to its responsibility 
to the parliament and in the aesence of administrative law. The 
Crown enjoys many privileges and immunities in legal proceedings. 
The King can do no wrong. It means two things: (1) that the King 
is not personally liable for any act done by him because the King in 
his personal capacity isenot answerable to any person or tribunal (2) 
No one canplead the orders of the Crown in defence of any act 
which is illegal or wrongfully done. If the King can do no wrong, 
he also cannot authorise anybody todo any wrong The above, 
however, does not meanthat the King is above law. It simply 
means that the Royal prerogative does not enable the King to sanc- 
tion any act which is forbidden by law. Among the personal prero- 
gatives also is an attribute of perpetuity of the King, which means 
that the King never dies It suggests the continuity of monarchy in 
England. The British Crown used to enjoy vast powers until the 
enactment of the Magna Carta and the Petition of Rights. As all 
public activity in England is done in the name of the Crown, theore- 
tically speaking there has been a Steady increase in the powers of the 
Crown with the enormous expansion in the functions and activities 
of the Government in the 19th and 20th Centuries. The executive 
authority of the Crown is in the eyes of the law very wide, far wider 
than that of the Chief Magistrate in Many countries and as extensive 
as that now possessed by the monarch in any Government. Altho- 
ugh the Crown has no inherent legislative power except in conjunc- 
tion with Parliament, it has been given by statute very large powers 


. Of subordinate legislation. Some of the most important executive 


powers of the Crown are (1) appointment directly or indirectly of 
all national public officers with the exception of a few hereditary 
dignitaries and certain officials of the Houses of Parliament; (2) 
removal on occasions of all appointed officers except Judges and the 
Comptroller and Auditor General. (3) expenditure of public money 
in accordance with the appropriations voted by Parliament;(4) grant- 
ing of Charters of incorporation (5) creation of Peers and conferment 
of honours and titles; (6) Coining of money; (7) Summoning of the 
Convocation and appointment of Archbishops, Bishops and most 
of the Deacons;(8)Supreme Command of Army,Navy and Air Force; 
(9) Control over local government, education, pauperism; (10) Con- 
duct of foreign offairs. Technically, all legislative power is vested ‘in 
the King in the Parliament’. Parliamgnt transacts business during 
the pleasure of the Crown. The Crown summons and prorogues 
the Houses of the Legislature. It can dissolve the House of Comm- 
ons at any time it pleases. No Parliamentary Act is valid without 
the consent of the Crown. 


The Courts of Justice are His Majsty’s Courts of Justice: the 

- Judges are His Majety’s judges. The Crown i§ the foufttain of 

justice. It has the power to grant pafdon, ° 
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The real executive in England is the Cabinet. All executive 
authority is exercised by the Cabinet in the nam€ of the SHOE 
Even in the sphere of foreign affairs, she customs and the statutes 2 
the constitution do not permit the King as a person to be me 
more than an agent of Ministers responsible for the working 0 
covernment in all fields of its activity. The Monarchy in England 
serves many useful purposes and the influence of the monarch on 
the course of public affairs is sometimes quite substantial. 


. 


10. THE JUDICIARY : 


As in other modern democracies due importance is attached to 
the Judiciary ia England. Judicial and executive power 1s not Bo 
cised by the same persons or bodies In the past the King was a0 e 
to exert his influence on the judges as they were appointed by him 
and held office during his pleasure. Since the Glorious Revolution 
the judges have held office during good behaviour and the King ae 
no authority to remove them without proper reasoning. This 1as 
made independent the position of the executive. In England law in 
all its branches previously fell within the competence of the ordinary 
courts of law. But legislation during the last fifty years has shown 
4 tendency to empower Ministers and departmental officials to ad- 
minister certain Acts which fall’ within their province and there are 
cases in which courts have been explicitly prevented from interven- 
ine. This tendency is attributed to the argument that courts are not 
competent to deal with all administrative matters. Administrators 
fear that the judges may apply the law rigidly and may thus defeat 
the real purpose of administration. Judges and judicial officers are 
appointed nominally by the sovereign but actually by the Lord 
Chancellor. The appointment of judges 1s for life and for good 
behaviour and they can be removed only on the joint address pre- 
sented by Parliament. This gives independence and impartiality to 
the judiciary in England. The lowest courts for the administration 
of justice are the courts of the Justice of the Peace and Stipendiary 
Magistrates. The Justices of the Peace serve in an honorary capa- 
city while the stipendiary magistrates receive salaries. Justices of 
Peace function within their respective countries. Stipendiary magis- 
trates function in London and other urban districts and larger 
Boroughs. They are appointed by the Home Secretary in the name 
of the crown and are barristers of seven years’ standing. Their 
jurisdiction extends over the same classes of cases as that of the 
Justice of the Peace but they have some additional powers. The 
number of Justices of, Peace at present is about 22,000 although 
about half of them seldom take the oath of office and the actual 
judicial work is’ done by ahout 10,000. Justices of the Peace are 
men without any legal training. They are takap from social classes 
and professions but each courtghas a lower Clerk under whose gut 


¢ 


BRITISH ON 


dance the Justice of Peace acts. Appeals from the lower courts to” 
the Borough or (ounty courts of Quarter Session in such cases are 

tried afresh without a jury. Certain boroughs have a separate 

court of Quarter Sessions with a lawyer of 5 years stahding as the 

sole judge. In London the Central Criminal court instead of the 

court of Quarter Sessions meets 12 times ayear. The court of 
Quarter Sessions possesses original jurisdiction. In fact, the 

great majority of seridus crimes are tried in the Quarter Sessions 

court while capital cases ; perjury, forgery, libel and bribery are 

reserved for trial in the Assize courts. Prosecution in the court of 

Assize starts with a‘case filed with a stipendiary magistrate or Justice 
of Peace who acts merely as an examining magistrate to find out if 
a prima facie case exists. If it does, no trial takes place, but the 

accused is held to await the decision of the Grand eJury If he is 

indicted by that body he is tried by a jury of 12 and the jury’s ver- 

dict is final on all the facts. But appeal may be made on questions 

of law to the court of Criminal Appeal. County courts are courts 

of first instance for the trial of mis-demeanour and crimes. In 

several cases the lower courts of first instance are the County courts. 

England and Wales are divided into about 500 District courts 

grouped into 54 circuits, each having one or two County court jud- 
ges, who are barristers of 7 years standing appointed by the Lord 
Chancellor inthe name of the crown. These judges travel about 

their circuits holding a court in each County once a month. County 
courts possess no criminal jurisdiction but are small Debt courts. 
Their jurisdiction extends over law suits involving not more than 100 
pounds. Appeals against their decision may be taken to the High 
Court of Justice. 


The Supreme Court of Judicature: The Supreme Court of 
Judicature was created by an Act of Parliament in 1873. It has not 
more than 30 judges who never sit as a body but work in two main 
divisions and several sub-divisions. 


The High Court: The High Court of Justice possesses both 
original and appellate jurisdiction in several cases. It is a sort of 
Supreme Court sitting from time to time in London and in about 60 
towns in England and Wales. It consists of (1) the Lord Chance-., 
llor, (2) the Lord Chief justice of England, (3) the Master of the 
Rolls, (4) the President of the Probate, Divorce and Admiralty Divi- 
sion and 22 Puisne judges. The HigheCourt acts in three divisions : 
(a) the Kings Bench Division, (b) the Chancery Division, (c) The 
prebate, divorce and admiralty division. 


= 


The Court of Appeal: The Court of Appeal exercises general 


‘appellate jurisdiction in several cases frgm_ the decisions of the other 


courts, Every ordgs and judgment of ¢he High Courts may be 
feviewed by the Court of Appeal. dt consists of the Master of the 
© 


° o © 6 
® 
FY 


° 


WORLD CoNSTITUXIGNS 


j called Lord Justices of Appeal. In addition the 
OOS ae and the Presidents of the 3 Divisions of thesen 
Court may also sit. The Lord Chancellor#is the@ President of the 
Court of Appeal but in practice the, Master ofthe Rolls performs 
that duty. Appeal from the decision of the court may be taken to 
the House of Lords. 


The Court of Criminal Appeal : The Court of Criminal Appeal 
was created in 1907 by the Criminal Appellate Act of 1907. It con- 
sists of Lord Chief Justice and Judges of the Kings Bench Division. 
It must consist of even number of judges ; in practice it usually con- 
sists of the Lord Chief Justice and 2 Puisne judges. Its decisions 
are final unless certified by the Attorney General as involving om) 
important question of law when further appeal lies to the House oF 
Lords. Appeals in any civil cases and within narrow limits in Su 
nal cases may “be carried to the House of Lords. The House 0 
Lords is the final court of appeal for the whole of the United ee 
dom. To do an appellate work the House of Lords must consist 0 
at least 3 members from among the Peers who may hold or might 
have held high judicial office, the Law Lords and the Lord Chance- 
lor Ordinary Peers cannot take part in the judicial proceedings of 
the House. This convention has now been firmly established. The 
form of appeal to the House of Lords is by petition and the hearing 
is quasi-legislative. The cases are decided by vote. 


11. LOCAL GOVERNMENT. 


The system of Local Government in England is the out- 
come of a series of Acts passed by Parliament since Anglo Saxon 
times. The modern period of development began with the 
Reform Act of 1832. The first grant in 1833 to education, the 
1834 Poor Law Amendment Act and the Municipal Corporation 
Act 1835 are the foundation stones of modern Local authorities in 
England. The Franchise Act of 1884 followed by the Local Govern- 
ment Act 1888 established elective councils for local bodies. The Act 
of 1894 created and unified urban and rural districts. Finally the 
Local Government Act of 1929 completed the process of reform in 
the matter of Local Government There are at present 4 main areas 
of Local Government in England; (1) The County, (2) the District; 
(3) the Borough; (4) the Parish. There are 62 County councils over 
1,000 District Councils, 83 County Borough Councils and 320 non- 
County Borough Councils. The number of Parish Councils in 1960 
was 11,000. County Councils and County Borough Councils are 
responsible for major looal government services such as education, 
health, welfare, roads, housing, slum clearance, police, fire brigades 
and tow planning. Prior to the passing of the Local Governmept 
Act of 1958, the non-County boroughs were unable to deal with edu- 


cation and health and dealt with mainly sanitary services. Responsi-: 


bility for education, health*and welfare is ngw delegated by the 


County Councils fo the Borough Coyncils if the population of tht 


¢ * e e e 
€ 


€ 


BRITISH coN\rituTIon 103 


‘ ° 
areaein question is over 60,000. Mid-way between the County 
Council and th@Parisl? Council is the District Council. There are 
urban as well as rural districts. The distinction between rural and 
urban districts is based on the population, urban districts bting more 
thickly populated than the rural ones. The size of the District 
Council is determined by the County Council and varies from distri- 
ct to district, but it must include at least one Councillor from each 
Parish with a population of 300 or more. The District Council elects 
its own Chairman although there may be an outsider possessing 
qualifications required by the members of the Council. It meets at 
least once a month. Its work is done mostly by committees. 


Boroughs—Boroughs vary greatly in size. A Borough Charter 
is granted only to areas with a population over 50,000. Boroughs 
are incorporated under a Charter granted by the Crown as a result 
of which a Borough enjoys greater powers than any of the Urban 
districts. The governing authority in a Borough is vested in a Town 
Council composed of Councillors,an Alderman and a Mayor: On 
the rural side, the smallest unit of local government is the Parish. 
The functions of the Parish council include the appointment of the 
Overseer of the Poor, administration of charity funds of the village, 
maintenance and repair of foot paths, recreation grounds and light- 
ing of Parish roads. It also includes provision of libraries, work 
houses etc 


London occupies a special place in so far as Local Govern- 
ment is concerned. The system of Local Government of the City of 
London dates back to the Middle Ages. Here all authority vests 
in the Corporation and the City of London. The Corporation 1s 
composed of a body of free men who have paid the small fee re- 
quired of those who wish to have the right to vote at city elections. 
The Corporation maintains its own Police force. 


The City is governed through a Mayor, 2 Sheriffs and 3 Coun- 
cils. The Court of Alderman consists of 25 life members and the 
local Mayor. The government of the area immediately surrounding 
the old City of London is orgnnised in such a manner that the vari- 
ous Local Units exercise the authority over strictly local markets. 
Local units are the Metropolitan Boroughs and the Central autho- 
rity is the County of London. 


CONSTITUTION OF THE U.S.S.R. 


Whenethe World War I (1914-18) broke out the liberal elements did” 
not cooperate wi the government. This led to the disintegration 
of the entire machinery of thg government. Internally the 1914 
army mobilisation was faltewed by the calling up of new classes and 
by 1917 the army and the reserves reached the colossal figure of 
over 50 million men. This brought about a shortage of Jabour in 
CHAPTER 1X y the country in gocwion to the difficult problem of equipment for such 
a huge army. 1e blo¢ade of the Baltic Sea, the closing of the Wes- 
CONSTITUTION OF THE U.S.S.R. Ha land frontier and the Dardanelles isolated Russia from the rest 
of the world. icati k J el 
1. Constitutional History—In early 20th century Russia was nes Saar diab CO ae Sa Seer Hee oe 
under an absolute monarchy of the Czars. Although there were the Czar. Furthermore Czar Nicholas II was of weak and obstinate 
democratic elements in the country clamouring for reform, with the character. His belief in traditi of the Russi bsolutis 
defeat of Russiwin the Russio-Japanese War (1904-5), the demands ogi edb De at : pons ie RUSSIA ooo ees 
Sec orarey caine more ein Oat OmObED ITT 1905 Czar coupled with his pride of being the devout son of the Mussian Church 
Sete (E ae sees fandame aa ae ee Sone people made him to decide to take over charge of the army himself in the 
Nicholas II had to agree to fundamente 2 war. Inhis this decision he was instigated by the Empress, the 


in view of the insistent demand. These civil liberties included the aa Sega e : ; 

freedom from arbitrary arrest, freedom of opinion, of the press, of Czarina who was German by birth and grand daughter of Queen 

assembly and of organisation. An elected legislature called the Victoria of England. With the departure of the Czar to the front, 
; oa : re the Czarina came to the helm of affairs in Russia but the Czarina 


fell in the hands of a notorious adventurer Rasputin, an uneducated 


‘Duma’ was also granted. Despite these institutions the Czar con- 

i ‘ov arbitrary powers and autocratic attitude until the 4 \y 

tinued to enjoy arbitrary po é farmer. The affairs of the State exasperated the nobility, the peasan- 
try and the intelligentsia alike. Rasputin was murdered and the 


revolution of February 1917 which overthrew him. The immediate 
regime of the country was swept away by the rising tide of the revo- 


reason of his overthrow was the attempt of the Czar to usurp the 
med Forces together with his revious political : : : ii : : 
command of the Armed Forces tof P P lution. The revolution swept the imperialist regime destroying the 
social, political and economic systems of the last four centuries and 


powers. 


establishing a new order bringing into existence a new state paving 
the way for one of the greatest experiments in political science and 
practice. 


The period 1905 to 1917 is regarded as a period of con- 
flict between the Czars and the liberal ferces demanding constitu- 
tional reforms. World War J evoked a great national movement 
awakening the common masses of Russian peasants and workmen. 2. The Salient Features—The present constitution of the USSR 
This effort strengthened the public institutions which had grown du- came into force on February 25, 1947. It had three previous constitu- 
ring this period. The discussion of the policies of the government tions which have been amended from time to time. The original 
in the Duma created controversies in the press and among the Soviet constitution was adopted in July 1918 by the 5th Congress 
people. The character of old Russian bureaucracy was uncontrolled of the Soviets. The first constitution was based on 3 principles 
and arbitrary. Important Russian provinces and cities were gover- viz , the rule of the pro/erariate, occupational representation in legis- 
ned under exceptional laws which were protected against revolution- lature, and federalism. The constitution of 1918 which established 
ary activities and organisations. The weight of bureaucratic admi- a new state in Russia called it the Russian Socialist Federated Soviet 
nistration and the pre-dominant policing spirit gave rise to revolu- Republics. The territories of Russia then were smaller than those 
tionary forces in many parts of the country. A genuine Russian of the present Soviet Union as at that time many parts of Russia 
nationalism began to manifest itself with the World War providing were in the hands of anti-communist forces. 
an opportunity for it to become more expressive and articulate. The - 
constitutional reforms of 1905 limited the law making powers of the The preamble as well as the constitution embodied the com- 
Crown but kept its executive powers intact. The Duma was merely munist manifesto derived from the doctrine of the ‘‘dictatorship of 
an apology of a real Parliament. It exercised no control over the tke proletariate’’. The second constitution was adopted in®1924 by 
executive or over the budget. The Czars never reconciled to the the Second All Union Congress of the Soviets. In December 1922 
curtailment of théir powers. hey made deliberate efforts in 1913 © «the First All Union Congress established the Unioneof Soviet Socia- 
to go back on the fyndamental Jaw of 1905 and tm reduce the Duma list Republics (the gpresent Russia’s name). The 1924 constitution 
and the Coungil of tate to the pesition of merely advisory bodies.” : €stablished a federaf form of governgient with Ukrine, White Russia, 
¢ 
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°R.S.E.S.R. (Russian Socialist Federated Soviet Republic) and Jrans- 
caucasia, as constituent Republics. The adrginistrafive structure set 
up by this constitution was in the nature of a pyramid of Soviets. 
_ The village Soviets were at the botton? with country and city Soviets 
coming next and the Soviets of the Provinces and Territories and the 
constituent Republics coming next. At the top was the All Union 
Congress of the Soviets which was the highest organ of the state. In 
order to provide for the dictatorship of the Proletariate the constitu- 
tions of 1918 and 1924 disqualified the following categories of per- 
sons from vote: (1) persons who employed hired labour for profit 


€ 


making; (2) persons who lived on income not derived from work; 
(3) private traders; (4) monks and priests; (5) former police officers 
who had been loyal to the Czar; (6) members of the former Royal 
family. The tumber of Deputies returned to the All Union Soviet 
and to the Soviets of the constituent Republics was one Deputy for 
each 25,000 city electorates and I for every 1,25,000 of the peasants. 
The Soviet structure of legislatures was based on the principle of 
indirect elections. The Deputies to Soviets were elected not by the 
electorate but by the Lower Soviets. Voting was by means of show 
of hands and not the secret ballot. The constitution combined all 
the three functions of the government-legislative, executive and judi- 
cial-concentrating them in the hands of the All Union Congress of 
the Soviets and the various agencies it appointed. The Soviets met 
after long intervals. The actual business of the Government was 
carried on by the officers elected by the Soviets. The Commu- 
nist Party which controlled the elections practically exercised the real 
power over the administration. The supreme organ of the Soviet 
Union-the All Union Congress of the Soviets-consisted of over 2,000 
members, met after an interval of 2 to 3 years, elected the Central 
Executive committee which exercised all executive and legislative 
functions for the period until the next meeting of the Congress. The 
Central Executive committee consisted of 2 bodies, the Council of 
the Union and the Council of Nationalities. The Council of the 
Union was composed of 700 members elected on population basis. 
The Council of Nationalities was composed of 5 members from each 
ofthe territorial sub-division of the Soviet Union. The Central 
Executive committee elected a body of 18 members as the Presidium 
which constituted an important element in the legislative and admi- 
nistrative machinery of the Soviet Union. 


3. The Republics—Under the present constitution which came 
into force in February 1947, the USSR is a Socialist Federal State 
of workegs and peasants formed on the basis of a voluntary union of 
16 equal Soviet Socialist Republics. These are : y 


1. The Russian Soviet Federated Socialist Republic. 
2. The Ukrainian Seviet Socialist Republig. 
3. The Byelorussian Sovies Socialist Republic. 
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4. The Uzbek Soviet Socialist Republic. 

. The Kazakh Soviet Socialist Republic 
The orgiatt Soviet Socialist Republic. 

5 WINE Azerbaijan Soviet Socialist Republic. 

. The Lithunian Soviet Socialist Republic. 

. The Moldavian Soviet Socialist Republic. 

. The Latvian Soviet Socialist Republic. 

. The Kirghiz Soviet Socialist Republic. 

. The Tajik Soviet Socialist Republic. 

. The Armenian Soviet Socialist Republic. 

. The Turkemen Soviet Socialist Republic. 

. The Estonian Soviet Socialist Republic. 

. The Karelo-Finnish Soviet Socialist Republic. 


; The division of powers between the Union and the Republics 
is based on the principle of Federation as in the United States. The 
powers of the Union are clearly specified leaving the residuary 
powers to the Republics. 


The constituent units in the US.S.R. have the right to secede 
from the Union under Article 17. The constitution provides for 
effective participation and control in public affairs by the people. 
The Soviet political, economic and social institutions and organisa- 
tions in their very structural forms provide the in truments for con- 
trol in public affairs. The special feature of the Soviet Constitu- 
tion is that it permits of only one party. It forbids the emergence 
of any other political party or the enjoyment of any legal powers by 
any party. The federal government enjoys wide powers much more 
than those of the Union Governments in the United States, India or 
Australia. 


4. The Exccutive—The highest executive and administrative or- 
gan of the State power of the USSR is the Council of Ministers. The 
Council of Ministers consists of the following : (1) The Chairman of 
the Council of Ministers ; (2) The Deputy Chairman ; (3) The Chair- 
man of the State Planning Committee ; (4) Chairman of the State 
Committee of the Council of Ministers for the material technical 
supply of the national economy ; (5) Chairman of the State Com- 
mittee of the Council of Ministers for introducing advanced techni- 
ques in the national economy ; (6) Chairman of the State Committee 
of the Council of Ministers for construction affairs ; (7) other mem- 
bers of the Council of Ministers ; (8) Chairman of the Committee 
on Art Affairs. The Council of Ministers is elected at a joint sitting 
pf the two Chambers of the Supreme Soviet i.e. th® Soviet of 
the Union and the Council of Nationalites. During the recess 
of the two Chambers it is responsible toe this Committee 
known as the Se ep The powers ofethe Council of Ministers as 

article 68 aregcoordination® and diréttion of the 
° s 
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Work of the All Union and Union Republican ministries of the USSR 
and other institutions under its jurisdiction ; (2) adoption of national 
economic plans, state budget and credit and monetary system ; (3) 
adoption,of measures for the maintenafice of law and order and pro- 
tection of the State and the rights of citizens ; (4) guidance in the 
sphere of relations with foreign states ; (5) genera) organisation of 
the armed forces of the country including the selection of the Chief 
of the Army ; (6) setting up of special committees and Central ad- 
ministration for economic and cultural affairs and defence : (7) issu- 
ance of decisions and orders on the basis and in pursuance of the 
laws in operation and verification of their implementation. On May 
10, the Council of Ministers received the increased powers by way of 
enactment of 2 laws by both the Houses of the Supreme Soviet. One 
of the laws relafjed to the management of industry and construction 
and the other provided for necessary changes in the constitution aris- 
ine out of the economic reforms introduced under the five year plans. 
This reorganisation led to the reduction of Central Ministries from 
52 to 23. The 23 Ministries related to industry, foreign affairs, mer- 
chant marine defence industry, railways, radio engineering industry, 
medium machine building industry (concerned also with | atomic 
energy), ship building, transport, construction, chemical industry 
and power stations. The Ministeries in the following subjects were 
abolished and the affairs passed on to the federated states: internal 
affairs, higher education, goelogy, conservation of mineral resoures, 
health, foreign affairs, culture, defence, communications, agriculture, 
state farms, trade, finance and grain products. At present there are 
two kinds of Ministries in Russia. There are All Union Commis- 
sars who administer the federal affairs and Union Republic Commis- 
sars who coordinate and control the administration of departments 
entursted to the Republics. There isa group of advisers to assist 
each Minister. Also there are certain Advisory Boards. Mention 
may be made of the Council of Labour and Defence, State Planning 
Commission etc. 


5. The Presidium—The Presidium is elected by the Supreme 
Soviet of the USSR, at a joint sitting of the two Chambers of the 
Supreme Soviet. It consists of the President of the Presidium, 16 
Vice-Presidents, a Secretary of the Presidium and 15 members. This 
Presidium is responsible to the Supreme Soviet. If its decision fails 
to satisfy any of the Chambers the question is considered for a se- 
cond time by the Chambers. , In case of disagreement between the 
two Chambers, the Presidium of the Supreme Soviet dissolves the 
Supreme Soviet and orders new elections. The Soviet of the Union 
and the Soviet of the Nationalities elect Credentials Committees te 
verify the credentials of the members of the respective Chambers. 


Election of Presidium+-Nominations for the-Presidium may be , 
made by any industrial, agricultrral or social or party group. y 
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months before the election day nomination meetings are held at 
which various mpminegs are openly discussed. Nominations from 
various meetings in a distiict go to an Election Board composed of 
leading individuals of the ar®, who correlate and sefect the nomi- 
nees. The final list of candidates is compiled by a Central Election 
Board and carries only one name for each district on election day. 
The electors vote for the official candidates by dropping their un- 
marked ballot papers Mto a box without entering the polling booths. 
Those wishing to vote against a candidate have to cross out his name 
or write another name either publicly or ina polling booth. The 
Presidium has the following powers and functions: (1) It convenes 
the sessions of the Supreme Soviet ;(‘) It issues decrees ; (3) It 
gives interpretation of the laws ; (4) It dissolves the Supreme Soviet 
when necessary and orders new elections ; (5) It gonducts nation- 
wide referenda on its own initiative or on the demand of one of the 
Union Republics ; (6) It annuls decisions and orders of the Council 
of Ministers if they do not conform to Jaw ; (7) In the intervals bet- 
ween the sessions of the Supreme Soviet it appoints Ministers of the 
USSR on the recommendation of the Chairman of the Council of 
Ministers subject to subsequent confirmation by the Supreme Soviet ; 
(8) It institutes declarations and titles of honour (9) It awards 
orders and medals and confers titles of honour; (10) It exercises 
the right of pardon; (11) It institutes military titles, diplo- 
matic ranks and other special titles ;(12) It appoints and remo- 
ves the High Command of the Armed Forces; (13) It orders 
general or partial mobilisation ; (14) If the Supreme Soviet is not in 
session, it can proclaim a state of war in the event of military attack 
on the country or when necessary to fulfil international treaty obliga- 
tions concerning mutual defence against aggression ; (15) It ratifies 
and denounces international treaties ; (16) It appoints and recalls 
representatives of the country to foreign states ; (17) It receives let- 
ters of credence and recall of diplomatic representatives accredited 
by foreign states; (18) It can proclaim martial law in separate 
localities or throughout the country for the maintenance of public 
order and the security of the state. 


The Presidium continues in office after the expiry of the term of 
the Supreme Soviet until the election of the next presidium, New 
elections must take place within 2 months after dissolution and the 
Supreme Soviet must be convened within one month after the elec- 


tions. e 


6. The Legislature—USSK has two legislatures, the Soviet of 
jhe Union and the Soviet of Nationality, The Soviet o»the Union 
is elected by the citizens on the basis Sf one Deputy for every 
300,000 of the population. The Soviet of Nationalities is elected by 
the citizens voting by Union Repubdligs, autonomous regions and 
*national areas on fhe basis of 25 Deputies for e&ch Uniot Republic; 
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I ties for each autonomous Republic, 5 Deputies for each 
A eaenae region and one Deputy from eath nat nal area. The 
tenure of the, Supreme Soviet is 4 yegrs. The aE legislatures enjoy | 
equal rigitts and have equal powers to initiate legislation. These 
Houses elect its own Presidents and 2 Vice-Presidents. Every bill 
must be passed by each House by a simple majority before it be- 
comes a law. At the joint sittings of the Chambers the Chairman of 
the Soviet of the Union and the Chairman of the Soviet of Nation- 
alities preside alternately. 


Voting rights are enjoyed by all Soviet citizefis who are above 
18. In 1958 elections there were 133, 836, 325 voters. In 1958 elec- 
tions 99°97 voters cast their votes. During 1958 elections 3 U.S. 
observers mad a tour of the Soviet Union during the election cam- 


paign and visited polling booths in Moscow while voting was In prO7_ 
eress This was in reciprocal response to a previous invitation by, 


the U.S to Soviet Union to depute a Soviet delegation of 3 obser- 
vers during the 1956 U.S. Presidential Elections. A member of the 
Supreme Soviet of the country cannot be arrested or prosecuted 
without the consent of the Supreme Soviet or when the Supreme 
Soviet is not in session, without the consent of the Presidium of the 


Supreme Soviet. 


7. The Judiciary—The Judiciary in the USSR consists of (1) 
Supreme Court ; (2) the Supreme Courts of Union Republic ; (3) the 


courts of the territories, regions, autonomous Republics, autono-. 


mous regions and areas ; (4) special courts established by the deci- 
sion of the Supreme Soviet ; (5) People’s courts. In all courts cases 
are tried with the participation of people’s assessors. The Supreme 
Court of the USSR is the highest judicial o-gan and is the only fede- 
ral court in the state. Itis elected by the Supreme Soviet of the 
USSR fora period of 5 years. The Supreme court of the USSR is 
responsible for the judicial activites of all the judicial organs of the 
country and of the Republics. It has the right to hear appeals from 
the decisions of the Supreme Court of the Republics. It has original 
jurisdiction in cases of dispute between the Republics and in cases 
against any member of the Union Government. It cannot declare 
laws passed by the Union Legislature as unconstitutional nor can it 
declare the acts of the Union as invalid. 


The Supreme Court of the Union Republics are elected by the 
Supreme Soviets of the Union Rgpublics for a period of 5 years. The 
judges are selected from amongst persons who have served in lower 
courts. The Supreme Courts of the autonomous Republics are elected 


by the SuPreme Soviets of the autonomous Republics for fives 


years. The courts of the territories, regions, autonomous regions and 
areas are elected fer a period of 5 years by the Soviets of working 


people’s deputies of the respective territories, regions, autonomous , 


regions and“areas, ° P 
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The People’s courts are elected for a three year term by the” 
citizens of the digtricts by universal, direct and equal suffrage by sec- 
ret ballot. The Special Courts of the USSR are elected by the Sup- 


reme Soviet of the USSR for affive year term. é 


8. The Communist Party is the ruling party in the country. It 
is the only party allowed in Russia. Article 126 of the 1947 consti- 
tution declares that in conformity with the interests of the working 
people and in order to develop the organisational initiative and poli- 
tical activity of the masses of the people, the citizens of the USSR 
are guaranteed the night to unite in public organisations, trade uni- 
ons, cooperative. societies, youth organisntions, cultural, technical 
and scientific society. The Communist party of the Soviet Union 
(Bolsheviks) is the vanguard of the working people in .their struggle 
to strengthen and develop the socialist system and the leading core 


“of all organisations of the working people both public and state. 


A€cording to present law, no other party can put forward candidates 
for elections. The.Communist Party controls the whole machinery of 
the government through its political committee of the Central execu- 
tive. This Political Committee is synonymous with the Presidium of 
the USSR. Inthe party organisation the lowest base is called the 
‘cell? which predominates in every electorate and village. Admission 
to the Cell is permitted usually to those who prove themselves staun- 
ch supporters of the communist system. The basic policy of the 
Communist Party is discussed every year at the Communist Party 
Convention. This body is also called the Congress of the USSR. 
It elects a Central Committee consisting of nearly 70 members called 
Polit Bureau to formulate party policies and an ‘Orgbureau’ to put 
the policies into effect to organise party propaganda, These Com- 
mittees aré selected by secret ballot. 
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CONSTITUTION OF CANADA 


igi 5 é a é to be 
1. Constitutional History: The Srigingic| Gane ste as 
found in the period three and a half centuries B80 a Ee are 
tat were establishing colonies in the New orld’. ed 
oer ints Feaccess to the interior of North America, a aa 
a Be ce z h chose two. The English made settlements tae 
=a BRN Gocaast in Virginia and New England uae 
in the AUEEUE ters of Hudsan Bay to its southern tip. be oe 
Deoneata What is now called we score See eteerio the 
rence river. Later they sailed ne 1 oe Unease orleans 
ere a Bricigst oe Gait ere the Continental Tater 
Fees century was just as a French Colony. The first precarious 
‘or OV 


1 Si hamplain at Port Royal in 
ple ccna made Dy Su eee River. As gas the elon 
aad ae responsibility was first vested in companies cheese 
Se Greun which drew their revenues nom CaO ary wee 

z ot 3 settlers from the and. Nev 
ps ee ea {eared colony in 1663. aveyiia)) ae 
Ee ite character of Metropolitan France. The form o Bove 7 
a tocratic. Only the Catholic religion was tolerate a 
aad “ae Peanted by feudal tenure. The Colonists organised ne 
save into the Interior from the base on the ee mn Ce 

ticularly from Montreal, founded in 1642 at the ju ion ag 
Eas and Ottawa rivers. The broad plan of the French we 
Saeag English Colonies by the great arc running throug ee 
great lakes and down the eal pea ey Fare a * 
ever, the French designed an ar diet ue 

F ies i de still more bitter so long as 
ee eel Yes tn Buvope p iled. The 7-years war brought 
Anglo-French rivalry in Europe prevailed. he ye aE Oe 

7 rench rule in Canada, Acadia having been a rea y 
geet a few years the colonies of New Rpalene ee 
Scotia and Quebec were only a poorer portion of the grea Hee 
Empire in North America. The successful American poe U ; on 
however, created an independent country in the Southern nee to) ans 
continent and left in question the future of the Northern es ase 
like the other European colonies in the Americas, Cana i ae: 
revolt from these two Eurépean mother countries. It severed polls 
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cally from toe in the 18th century; with the United Kingdom ite 
worked out a developing and mutually satisfactory relations. Until 
the third quart@& of the 19th century there was reason to fear forci- 
ble or voluntary aanexation of Canada by the U.S. but,this did not 
happen; although some people believed that Canada would fot in its 
own interest remain a separate country. 


Later immigrants to Canada came from the British Isles and 
Europe as well as from the United States. The Canadian War with 
the U.S. in 1812 interfered with the peaceful development of new 
trades that Canada had taken up. In internal policy also a series of 
Political disputes on the degree of authority to be exercised by the 
elected assemblies Jed to armed uprisings in two of the Provinces in 
1837. By the middle of the 19th century, however, a number of 
factors encouraged a movement of political union of the various 
colonies within Canada. One of these was that the Western terri- 
tories should be joined to the eastern Provinces. The second factor 
was the desire to cooperate in the building up of a railway from the 
Atlantic Coast to the Central Provinces. The third factor was the 
belief that political union would facilitate economic growth. Fourthly, 
there was the need for joint defence against attacks that then seemed 
possible from the United States. The real unity among the Colo- 
nies took place in 1867 when the British North America Act of 1867 
created a New Canada embracing 4 provinces—Quebec, Ontario, 
Nova Scotia and New Brunswick. It provided for a Federal Union 
and for the parliamentary system already practised in the Provinces. 
It also provided for further provinces being added. By stages the 
coast to coast membership was completed by the addition of Mani- 
toba in 187.; British Columbia in 1871, Edward Island in 1873 and 
New Foundland in 1932. Alberta and Saskatchewan also moved 
from territorial to provincial status in 1905. The huge area from 
the American border to the Arctic was at the beginning of the 20th 
century occupied by not more than 5 million people. Already rail- 
ways across the width of the country had been constructed and were 
an important element in making possible the settlement of immi- 
grants. The First World War helped to hasten economic develop- 
ment and the diversification of the country’s economy. As a result 
of this war, Canada became an important part of the Commonwealth 
of Nations. It joined the League of Nations in its independent 
right. In 1926 the report of the Imperial Conference described the 
equality of status of the self-governing members and the Statute of 
Westminster of 1931 gave legal form to that position. Canada 
entered the Second World War on its own initiative. It sub&quently 
joined the United Nations and the NA.T.O. Canada expanded 


its diplomatic services after the Second War to meet the requirements 


of the changed situation. , 
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2. British North America Act, 1867. é 


The law embodied in the British North America Act of 1867 
which originally established New Canada has been altered many 
times otherwise than by direct amefidment, not only by the Parlia- « 
ment of the United Kingdom but also by the Parliament of Canada 
and the legislatures of the Provinces in such cases where provisions 
of the British North America Act are expressed to be subject to 
alteration by Parliament or the legislatures. 


The British North America Act of 1867 united the provinces 
of Canada, Nova Scotia and New Brunswitk federally united 
into the Dominion under the crown of the United Kingdom of Great 
Britain and Ireland with a constitution similar in principle to that of 
the U.K. Uneler this act, the Queen, by and with the advice of Her 
Majesty’s Most Honourable Privy Council, declared a proclamation 
that within six months after the passing of this Act, the provinces of 
Canada, Nova Scotia and New Brunswick shall form and be one 
Dominion under the name Canada. 


The Constitution divided 
Canada into four Provinces called Ontario, Quebec, Nova Scotia and 
New Brunswick. 


3, The Governor General 


British North America Act declared that the executive power 
and authority of and over Canada shall vest in the Queen. The Act 
provided for the appointment of the Governor General of Canada 
who would be the Chief Executive Officer or Administrator on behalf 
of the Queen, The Governor General shall be aided by a Council 
called Queen’s Privy Council for Canada. The members of this coun- 
cil shall be chosen from time to time by the Governor General and be 
called Privy Councillors. All powers under the Act are exercised 
by the Governor General with advice of the Privy Council or alone. 
All powers and functions under any Act of the Parliament of U.K. 
or of the legislature of Upper Canada, lower Canada, Nova 
Scotia or New Brunswick are at the Union vested in the res- 
pective Governors or Lt. Governors of those provinces. The Gover- 
nors or Lt. Governors have their respective Executive Councils to 
advise them on all matters of administration. The Queen authorises 
the Governor General to appoint a deputy or deputies within any 
part of the country. The command of the land and naval Militia 
and all naval and military forces in Canada shall vest in the Queen. 

€ 


4,, The Parliament—The Constitution provides for one Parlia- 
ment for Canada censisting of the Queen, an Upper House called 
Senate and the Lower House called the House of Commons, The 
privileges, immunities and powers to be held by the Senate and by 
House of Commons afd by the members thereof, are more OF 
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less the Same as exercised by 
Pa of the Un&ed Kingdom. 
at least one session every year 

9 


the House of Comm 
? ons of the Parlia- 
The Parliament of Canada shall hold 


(a tS) froma 4 
i en I e a I ive 02 (] a ed Sena- 
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Berne The House of Commons— 
ral Bein House of Commons 
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n. The Speak ns is necessary to c¢ 
members of the H peaker shall have his vot oH 
ouse are equally divi vote only when the 
any part o : qually divided. Bil ai 
will He the ees orto: Boda aeey Earn EOE 
of Commons cz gative of the House of Common post 
the Bonrooriation Gh adopt or _ Pass any vote, sesclutian poe House 
has been first reco any part of the public revenue ania fot 
PGS likpassedibe Ppaauended to that House by the Gover ss the same 
the Queen eeceented fcr tee Parliament requires Tasca: 
has the asse oush the Goxernor G - 
nt of the Gov or General. Any act which 
be presente ernor General in th > ic 
presented to the Queen within two years es eo Gece shall 
may dis- 


allow anc annul Such A c y 
| . 


5) Penance start 
ae eRe R ee ee shall have Lieut. G 
eee Oye points y the Governor General-in-Coun i. A 
Greet ae aay Te e d Office during the pleasure of the Gove: : 
ae eae ovelnGr appointed after the commence eit 
Save vemos the Parliament of Canada is not rem able 
een ive year ‘om ats appointment except in special see 
eo Be i Governor acts by and with the advi Ol 
pave Assemblies of their ee ae ie seen have Leak 
Wanlfabiclant ‘ : recee si le 
ee coy eee Quebec has two eee ae 
nor appoints a member of the ieaislitt Satelite see 
the Council. The Provincial | nisl ec ee 
ae ae ee eth cova Be pl atiNes Houses are” summoned by 
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es and Councils is 4 years, Provin- 


ve Assembli 
d to meet at deast owfce every year. 


Provincial Legislati 
also expecte 


cial legislatures are 
ative’ Bodies—Among the foremost . 


powers is the power to amend the Constitution of Ganada as and 
when necessary. The Union Parliament has special power to legis- 
late in a number of fields including public debt and property, regu- 
lation of trade and commerce; unemployment insurance; taxtion, 
public credit; postal services; censuses and statistics; defence; Civil 
Services of the Union; Light houses; navigation and shipping; Marine 
hospitals; sea coast and inland fisheries; currenty and coinage; ban- 
king; patents of invention and discovery; copyrights; marriage and 


divorce; criminal law: etc. etc. 
Le) 


65 Powers of the Legisl 


inces shall have exclusive power in 
stitution of the Provinces: direct 


The legislatures of the Prov 
er to raise the revenue for provin- 


respect of amendment of the Con 


taxation within the Province in ord : ) 
cial purposes; borrowing of money on sole credit of the Province; 


administration of provincial offices, management of public lands 
belonging to the Province, hospitals; asylums, charities and other 
institutions for the Province; municipal institutions; the imcorpora- 
tion of companies with provincial objects; property and civil rights; 
judiciary of the province; Provincial courts etc. etc. Provincial 


legislatures also have exclusive right to make laws in relation to 
education. 


7. The Judiciary 


rior, District and Country Courts are appoin- 
y the Governor General except in Nova 
In respect of Nova Scotia and New 
Brunswick the Governor General has to appoint the judges from the 
respective bars of those provinces. Judges of the Superior Courts 
can be removed by the Governor General on address to the Senate 
and the House of Commons. A judge of the Superior Court ceases 
to hold office upon attaining the age of 75. A General Court of 
Appeal for Canada has been provided for the establishment of any 
additional courts for the better administration of the Jaws of Canada. 
According to the Act, the other colonies or provinces can also be 
admitted into the Union of Canada on address from both the Houses 
of Parliament. Newfoundland, Prince Edward Isles were admitted 


into the Union by this procédure. 


It will thus be observed that Canada has a parliamentary Sys 
tem of government. « Although in the British North America Act it 
possesses a form of written constitution, many of its legal and par- 
liamentary practices sten> from the old unwritten British custom. 


The present 10-provirices of Canada are united u 
ta 
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© ¢€ 
ts 


nder a federal 


CONSTITUTIONSF CANADA 


e 
overn 
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8. The Prime Minister 
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appointed by the Federal Goverrement fssisted by Terri- 


missioners ral , ‘ } 
The Yukon Territorjal Council which consists of 7 


torial Councils. 


member$ is entirely elected. The North West Territories Council +e 


consists of 9 members, 5 of whom are appointed and 4 elected. The 
criminal law is under the legislative jurisdiction of the Federal Parlia- 
ment and is therefore uniform throughout Canada. In 1960, Canada 
acquired by royal assent a Federal Bill on Rights. Property and 
civil rights are within provincial competence Much of the Civil law 
of the Province of Quebec is embodied in the Civjl Code, itself based 
on Roman Law. In the other provinces civil law is based largely on 
common law. There are two federal courts—the Supreme Court of 
Canada and the Exchequer Court of Canada. Each province has a 


series of court®. 


9. Diplomatie Set-Up—Canada’s evolution to the status of an 
international power with all the attributes of sovereignty began with 
Confederation in 1867. Thirteen years later a non-diplomatic 
Canadian representative was sent to Paris. Canada’s external rela- 


tions continued to be conducted by Britain during that period altho- 
uch Canadian participation and consultation increased as time went 
on. In 1909 Canada had its own Department of External Affairs 
although in its initial stages it was only a clearing house for commu- 


nications between Britain and Canadian government on matters rela- 
ting to the external affairs of Canada. In 1919, Canadian represen- 
tatives independently signed the Treaty of Versailles. In 1921 the 
office of the High Commissioner in London was placed under the 
control of the Department of External Affairs. Since then Canada 
has been participating more and more in the conduct of international 
affairs that affected it directly. In 1925 Canada appointed its own 
Advisory Officer in Geneva to represent Canada at the League of 
Nations. The Balfour Declaration of 1926 declared all the nations 
of the Commonwealth as ‘‘equal in status : in no way subordinate 
one to another in any aspect of their domestic or external affairs, 
though united by a common allegiance of the Crown and freely as- 
sociated as members of the British Commonwealth of Nations’. The 
Statute of Westminster, 1931, further elucidated the principle of 
equality within the new Commonwealth. Since then the Governor 
General ceased to represent the British Government and became the 
personal representative of the British Sovereign. Britain also ap- 
pointed its representative in Ottawa and the two governments started 
direct correspondence instead of through the Governor General, 
Canadas participation in the Commonwealth cooperative activities 
deserves special mention. Canada has taken good initiative in the 
establishment of the Polompo Plan for cooperative economic deves 
lopment,of South and Scuth East Asia. It hag also contributed to 
a programme of Technical Assstance to Commonwealth countrfes 
not eligible foraid under «the Colombo Plan. Canada’s first Diplo- 
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neue Mission, the Legition in Washington was opened in 1927. In 
te ieee & dee d ciplomaic representatives. During ,the war 
Sr io eo i - In 1963 there were Canadian High Commis- 
eee VO ies unttlSss Commissioner in one, Embassies in 43 and 
Peiaeand.¢ ae 1. Canada also possesses one Military Mission 
Bene eid pmanent Commissions to International Organisa- 
Beant sa eenunues ee support the United Nations. It has 
SAT earn se Security Council and of the Economic and 
Canadian froans RCaRt aaa 7 HeaEieee ee IG 
is also an important member of NALO. nen ae 


10. Political Divisions ° 


Wea as eiviged ints 10 provinces from east to west: New 
I diana, rince Edward Island, Nova Scotiz aS 
> . , oe cotia, New Brunswick 
Quebec, Ontario, Manitob: cat : ze WEN ARS 
C arlo, Nie a, Saskatc ‘ F ie 
v AWARE > , Saskatchewan, Alberta and British 


Fee _ auepecwhich us Sansdais largest province and is also called 
d ‘anada has an area of 594,860 sq. miles. O i 
EAC GENS : 3 ; sq. : ntarlo 
Sis ceo one thousand miles from east to west. It has an area of 
eee meet miles. _ Manitoba, Saskatchewan and Alberta are 
pane nS three Prairie provinces extending westward about 900 
eon cutatloste ihe Rockies. Their area is 758,000 sq. miles 

olumbia, Canada’s third largest province i al nd : 

au : »C a’s third larg in area and popu- 
Jation includes Canada’s entire Pacific Coast area and ate ak 
eee ails, It has an area of 366,255 sq. miles. Yukon and North 
ue aatronies constitute nearly 1°5 million sq. miles stretching 
miles from east to west and extending to the North Pole. ic 


4 British Columbia has 3 provinces New Foundland, Nova Sco- 
tia, Prince Edward Island and New Brunswick. 
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CONSTITUTION OF CHINA ee 5 a tal Communist Youth League 


| 


The Confnunist regime of Mainland China which is the most , Provincial Provincial Provincial} 
populous country on the earth came into operation on October 1, 3 Party Congress Party Committee ednitennean 
1949 when the People’s Republic of China was officially proclaimed, S 


The necessary preliminaries were managed by the Chinese peopl County (or Munici- County (or Miiuicipaleoumamcer neat 
Political Consultative Conference, a large body nominated by the 


C.C.P. to represent various elements comprising C.C.P. itself, the : pal) Party Congresses Party Committees pal) Committees, CYL 
Democratic Political parties, various occupational groups, national 
minorities etc. This Conference met at Peking from September 21 | l 
to September 30 and elected a Central People’s Government Coun- Party Branches Local Branches, CYL 
cil, designated Peking as the capital and approved a new flag and a 
national anthem. It adopted two important semi-constitutional Party Cells 
documents : The Common Programme, a statement EN re 
aa eariis ct aks Sages ae saver entitled “On bie Tse-Tung was removed while stress on collective leadership was in- 
Preis Democratic Dictatorship” and the Organic Law which spe- creased. Real power within the party is vested in the Standing 
ified the organisation of the Central People’s Government. Committee of the Polit Buro. Unlike the 1945 constitution, that of 
sui = 1956 made no provision for party conferences to be held in the inter- 
1. Chinese Communist Party—The Chinese Communist Party vals between plenary sessions of the Central Committee. On the 
is organised on the principle of democratic centralism. The adjective other hand, It ce Ds i pea ig be Held at slulevels 
‘democratic’ refers to the principle that at least in theory the mem- ULE ai si Sirs marc’ ane at ee ‘entral level and every 
bership of party organs is elected by the organs at the next lower twovyears.at lower xe 5 ES TCEQ INS EE elore. face 
level. Furthermore local party organs elect periodically a Natio- ___The organisation of the C.C.P. is based firmly on the territorial 
nal Party Congress which in turn elects the Central Committee and principle. Anyone whose permanent residence ie considered to be 
theoretically discusses and ratifies major party policies as well as in any part of the People’s Republic of China (P.R.C.) can join no 
adopts a party constitution. The word ‘centralism’ refers to the } communist party other than Chinese, no matter what his race ; there 
principle that decision once taken by an appropriate party organ are no special parties or branches for Mongols, Tibetans or other 
becomes absolutely binding on lower organs under its jurisdiction. non-Chinese living within | the P.R. C. The highest organ through 
From 1945 to 1956 the party eperated under the constitution adopt- which the Sedo 7 Exess cet ae all Communists living 
ed atthe 7th Congress. This constitution mainly drafted by Lui within the I ‘RC. ANG ; eee let ye wish Consists of i aoa 
Shao-Chi stressed the thought of Mao Tse-Tung and made the Jar gad)alternate membee ran ine in escen ees according t 
Chainman of Central, Committes (Mac) excoffiic Peat ay ou (OF enumber of votes received at, cach, COnBrers nly controlied fashion 
other two most important party bodies, the Political Bureau (or St aaa : ¢ a 
Polit Buro) of the Central Committee and the Central Party Secre- 


: ues * The Communist Youth League has a system of Congresses 
tariat. he constitution’ presented by Teng §Shiao-Ping adopted : : 
by the 8th Congress in September 1956 introduced several changes. 


similar # that of the Chinese Commynist Party. 


In keepind with the new ‘trends, reference to the thoughteof Mao Is e 7} Or Special Municipality or Autonomous, Region. 
s 
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which allows only a limited freedom of nonainatiorfon the part of 


the delegations to the Congress. O c 


« 

Since the elimination of the regional Bureaus of the Central 
Committee, the next lower party organ is the Communist Party or- 
ganisation in the province, specially Municipality or autonomous 
region. It is organised as a smaller replica of the Central Party or- 
ganisation and has a party Congress anda party Committee, At 
the next lower level is the County or Municipal Party Organisation 
which is similar in structure. Below that, the moSt important level 
is that of the party Branch or cell usually comprising of 20 members 
working in the same factory, farm and so on. Every C.C.P. member 
must belong to ene of these branches although the branch is the 
lowest formal party organ. There also exist nuclei of fractions, 
small groups of party members, working together on the same larger 
non-party body. 

The C.C.P. is the largest political party in the world. Its appro- 
ximate membership was 1.2 million in 1945, 5 million in 1949 and 12 
million at the end of 1956. Only about 10 per cent of the membership 
of the C.C.P. are women and until 1956, 70 percent of the tooal mem- 

bership were drawn from rural areas. Since then industrialisation must 
have increased the percentage of the urban areas from where intelle- 
ctuals and technicians are drawn whereas peasants are drawn from 
rural areas. Attached tothe C.C.P. are two important Youth Organis- 
ations. The first formerly known as the New Democratic Youth 
League but renamed as the Communist Youth League since the 8th 
Congress of 1956 contains about 20 million youths of both sexes 
between the ages of 15 and 25. The second, the Young Pioneers has 
a membership of at least 8 million boys and girls between the ages 
of 9to 14. The importance of these orgaisations as recruiting gro- 
und for the C.C.P. and as instruments of control and indoctrination 
of the rising generation is obvious and great. The C.C.P. also has at 
its disposal many millions of cadres who act as transmission belts 
between the party and the public. In recent years the Red Guards 
have played this role during the great ‘Cultural Revolution’ since 
1965. The Red Guards are individuals who may be C.C.P. members, 
probationary C.C.P. members or simply activists anxious to serye the 
party for one reason or another. They do essential work for the 
party, usually on a part time,basis, in military units, factories, 
shops and public and mass organisations, agricultural cooper- 
atives and collectives, carry out campaigns to suppress counter 
revolutiondfies or liquidate landlords. They also carry on campa- ° 


eee extract donations of work and money from the public and 
e like. ° 


; e 
‘ The CsC.P.’s tight control qyer the governtaent and armed ° 
orces rests Jgrgely,on the fact,that virtually all important posisions 
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in both are heM by C,.C.P. members. An important facet of the 
infiltration of Governmental organs and military units by C.C P. 
members is the existence of P&rty Committees compoged af C.C.P. 


members working within such bodies. These have long existed in 
the People’s Liberation Army, 


- Other public bodies besides the C.C.P. connected with the 
political affairs of the country are:(1) The Revolutionary Comm- 
ittee of the Kuomintang (defectors from the Kuomintang. Taiwan); 
(2) The China Democratic League, a former Third Force party 
which amalgamated in the C.CP.; (3) The Democratic National 
Construction Association (business men) ; (4) The Chinese Peasants 
and Workers’ Democratic Party;(5) The China Assocjation for Prom- 
oting Democracy; (6) The China Chih Kung Tang (composed largely 
of overseas Chinese); (7) September 3rd Society (intellectuals) (8) 
Taiwan Democratic Self-Government League. Most of these bodies 
are ineffective at present and have either merged within the C.C.P. 
or have disappeared by inaction. 


2. Constitutional Structure and development : For the first five 
years of its existence (October 1949 to September 1954), the People’s 
Republic of China had neither a national legislature nora formal 
constitution. Instead it had the Chinese People’s Political Consul- 
tative Conference (C.P.P.C C.), the Common Programme and an 
Organic Law. The C.P.P.C.C. consists of over 650 delegates repre- 
senting various political parties including the C.C.P, the mass organ- 
isations, the geographical regions, the People’s Liberation Army and 
the overseas Chinese. 


The Common programme is essentially an elaboration of the 
principle set forth in Mao Tse Tung’s ‘On the People’s Democratic 
Dictatorship’, except that it places less emphasis on socialisation of 
the economy and more on short term C.C.P. objectives, such as 
agrarian reforms. 


The Organic Law prescribes the organisation of the govern- 
ment and provides that pending the convention of an All China 
People’s Congress elected by universal suffrage, the C.P.P.C.C. 
shall exercise its functions. Before the All China People’s Congress 
could be elected, People’s Congresses have to be elected at the 
various lower levels of government. Since the election of these was 
not immediately feasible, the C.C.P. appointed local representative 
bodies to fulfil the same functions. The All China People’s Cong- 
ress held on September 20, 1954 adopted a constituson, which 
practically made no changes in the pre-existing constitution. The 
Preamble, like that of the Common Programme, giressed the concept 
of the People’s Democratic Dictat@rskip and described the PLR.C. 
* as a unified Stafe from which np national ménority or%other group 

had gny right of secession. ‘ 
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FORMAL GOVERNMENTAL STRUCTURE OF COMMUNIST 
CHINA (SIMPLIFIED) + 


National People’s 
Congress 


| 


Overseas Armed Standing Committee »* Chairman. Vice- 
Chinese Forces National People’s Congress chairman. People’s 
‘ | Republic of China 
. State Council Supreme People’s | | 
Procuratorate Supreme Supreme National 
People’s State Defence 
Court Conference Council 
Provincial Provincial People’s Provincial 
People’s Congress Governments People’s Courts 
| | | 
County (Or County (or Local 
Municipal) People’s Municipal) People’s People’s 
Congresses Governments Courts 
| | 
District Districts 
People’s People’s 
Congresses Councils 
| | 
Village Village 
People’s People’s 
Congresses Councils 


° 


Chapter II of the constitution deals with the organisation of 
the Government and Chapter III with rights and duties of 
citizens. 


Shortly after the adoption of the constitution the C.P.P.C C. 
was replaced by a body known as the National Committee of 
the C P.P.C.C which had roughly twice the membership of the old 
C.P.P.C.C. The National Committee in turn had a smaller Stand: 
__ing Committee which corresponded to the Standing Committee of 
“the National People’s Congress although it lacks the latter’s consti- 
tutional pesvers. 


a 


The constitution of 1954 


3. Governmental Organisation : 
describes the National People’s Congress as the ‘‘highest organ of 
State powex” and as the National legislature. tIt is elected for a 
term of 4 years and meets at least oncea year. It has the power to 
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amend the onstitution, elect and remove the highest officials of the 
government, pact legislation and decide on important matters such 
as Treaties laid befose it by the government. It also elects its own 
Standing Committee. The Standing Committee exercises a general 
power of supervision over the government and exercises most of the 
powers of the National People’s Congress when this body is not in 
session Of the officials elected by the N.P.C., the highest ranking 
is the Chairman of the People’s Republic of China (Mao Tse-Tung) 
who exercises the ceremonial functions of the State and also presides 
over the National Defence Council and the Supreme State Confere- 
nce. He is assisted and in the event of incapacity succeeded by a 
Vice-Chairman. 


The National Defence Council members are appointed by the 
chairman of the P.RC. and confirmed by the .P.c. It has 14 
Vice-chairmen, 80 members. The Military Council during the 
1949-1954 period was an extremely powerful body which actually 
controlled the Armed forces and had military staff sections directly 
under it. The present National Defence Council, however, meets 
infrequently and shares control over the armed forces with the 
People’s Liberation Army general staff and with the Ministry of 
Defence within the Cabinet. 


The Supreme State Council is an_ad hoc body composed of 
a Chairmen and Vice-Chairman of the Republic, the Chairman of 
the Standing Committee, of the National People’s Congress, the 
Premier (Chairman of the State Council) and any other person or 
persons whom the Chairman of the Republic deems fit to invite. 
The Supreme State Council is primarily a forum at which the 
Chairman puts his views directly before the public. 


The first session of the Supreme State Conference took place 
in early 1959 and approved Mao Tse-Tung’s programmes for ‘attain- 
ing socialism’. The second took place in May 1956 to consider 
the question of ‘de-Stalinisation’, the third in February 1957 to 
consider Mao’s theory of contradictions’; the 4th in October 1957 to 
discuss the ‘ratification campaign and agricultural situations’. 


The ordinary business of government is conducted by the 

State Council (Cabinet), known before 1954 as the Government 

Administration Council. The governmental reorganisation of 

1954 added the supervision of economic planning to the Cabinet’s 

functions by bringing the State Standing Committee under the State 

. Council. It had previously been under the Central People’s Go- 

vernment Council. The State Council is responsible to the National 

People’s Congress or to its Standing Committee when the Congress 
is not in session. or 
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4. The State Councils : The constitution refrai/fis from speci- 
“fying the organisation of the State Council. In addition to the 
Prime Minister (Chou-en-Lai,) who was also Foreign Minister 
the State Council is headed by 12 Vice-Premiers. Under 
them are & ‘general offices and a Secretary General who coordinates 
the administration and together with the general offices represents 
bodies of considerable importance. AJ] the Cabinet officials includ- 
ing the Chairman of the 8 general offices are high ranking C.C.P. 
members. In all there are within the Cabinet 40 ministers, Com- 
missions and affiliated agencies, most of them performing economic 
functions. The great majority of the Ministers and Chairmen of 
Commissions are again C.C.P. members with communist Vice Mini- 
sters under them. 


On approximately the same constitutional level with the State 
Council, though much less powerful in practice and responsible like 
it to the National People’s Congress and its Standing Committee, 
are two other bodies—the Supreme People’s Court which supervises 
the hierarchy of People’s Court corresponding the various levels of 
the governmental structure, and the Supreme People’s Procurator’s 
office which controls a smaller hierarchy of subordinate offices and 
acts as the Public Prosecutor in criminal cases. - 

Before 1954, the next Jevel of government below the Central 
Government was the 5 Major Administrative Committees or Regional 
Governments (North-east, Northwest, East China Central-south 
and Southwest) and North China Administrative Committee. These 
Regional Governments whose powers were considerably curtailed at 
the end of 1952 were headed by very powerful and high ranking 
C.C.P. officials. These men also hold high but not necessarily the 
highest posts in the Regional Party organisation. Some of these 
officials also command Federal armies and it is not simply coinci- 
dence that many of them are frequently purged. 


Since the adoption of the constitution of September 1954, the 
governmental levels directly under the Central Government have 
been of three kinds : 


(i) The Special Municipality of which there are three 
(Peking, Tientsin and Shanghai); 

(ii) The Autonomous Regions of which there are 5. 
The Inner Mongolia Autonomous Region; the 
Sinkiang Uighur Autonomous Region, Tibet, Ni- 
ngsia, Hui Autonomous Region and the Kwangsi 
Chuang-Autonomous Region, 


(iii) The Provinces of which there are 21. 


t 
@ 
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Below a level the most important units are the Rural County 
(hsien) and the Municipality (hsih), both of which come directly? 
under the Go®ernment of the Province or an Autonomous Region. 
At the lowest level.the most important units are the rural districts 
(hsieng) the urban districts @nd the towns. The governments of 
these Units are remarkably uniform throughout the country and are 
organised as smaller replicas of the Central Government. Thus, 
each has a People’s Congress and a People’s Council, the latter being 
elected by the former and nominally responsible to it. The Chairman 
of the Provincial People’s Council is also usually the chairman of 
the Provincial People’s Government of that Province or simply as 
the Governor. Tht corresponding official at the Municipal level is 
also called the Mayor. 


The above governmental organisational system applies also to 
areas inhabited by the Hans Chinese (Racial Chines®). In addition 
to the Chinese, there are within the People’s Republic over 35 milion 
members of minority groups of which the most important are Mon- 
golian, Turkish, Tibetan or Thai stock. These minorities live thinly 
scattered over the western half of the Republic. Like the minorities 
in the Soviet Union, many of these have kinsmen in other parts of 
Asia and the C.C P. finds it advisable to treat them with great con- 
sideration. The essence of this policy is to give the minorities their 
own autonomous governments and allow them to enjoy the use of 
their indigenous language and culture at least for a time, while in 
reality keeping them tightly under political control. 


In one respect, the minority policy of the Chinese Republic is 
less liberal than that of the Soviet Union. The 16 Republics of the 
Soviet Union enjoy a theoretical right of secession but this is denied 
in China, where minorities are explicitly required to accept the 
leadership of the C.C.P. and the Central Government. 


Where a sufficiently large number of people under a single 
minority group live together in a single area, they are organised into 
an Autonomous Government of one type or another. There are 
over 2 100 of such autonomous units some of them situated in the 
Autonomous Regions and some in the Provinces. In the Inner Mon- 
golia Autonomous Region a concession is made to Mongol tradition 
by organising the Mongols into units of local government called 
Meng. Autonomous units within provinces are, however, under the 
jurisdiction of the appropriate Provincial government. In some 
cases an Autonomous Government at a lower level belonging to one 
minority exists as an enclave within a larger Autonomous Govern- 
gnent belonging to another. Where members of two or mpre mino- 
rities exist, they are so intermingled that it is impossible to separate 
them. In such cases a Democratic Coalition goyernment is set up 


in which all are represented. The *pajch work of Autonomous 
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as a result so complex that it cau ue by the CCP. 


ments is 
They were not tightly controlled from the Cen 


and the Central Government. 2 
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The Governmental apparatus eof the BoD ea ed 

China cSmpletely Jacks in separation oh newts... a Pie aie 
eee “has been explicitly repudiated by its architects. 


i / t, so within the govern- 
ist Party dominates the government, on 
See eeecutive overshadows the other branches, although tl 


i he legislative branch hard- 

seldom overlap. In practice, the leg é 

persenne! sel the legislative functions are divided among ne yore 

5 eA ofthe C.C.P., the Standing Committee of the National People’s 
eae the Congress itself and the State Council. 


in China are designed 
iciary —The Courts and laws in 

Seah te ae the ‘people’ whose interests are denned igt 
Fee He: C.C.P. Even the Chairman of the Supreme jgeules 
them y usually a long standing member of the C.C.P. oli wo 
cours ante are usually more concerned with trying co ae is 
ies ies than administering justice in the | ordinary senses nes 
pecnber that ordinary crimes are often punished less severe Me fen 

the political offences which are sternly dealt with on the groun dQ 
they are injurious to the ‘people’. ae 

; justi i i Republic are entir 
ik system of justice, elections in the Re 
i ee rae C.C.P. An election at any given level pencrally 
Se ose in a way that voters are esate: eee) iene: 
able ich i f at th X 
idates which is drawn up by the C.C P. ; 
a Fapichealy after consultation with eto. of ge mee Lee 
‘ isati the voter is give 
ies mass organisations. The only choice ‘ 
ghey can reject a few candidates as unacceptable and nominate 
aif rnates by petition. The voters have no way of nominating an 
eatite alternate slate or slates. The same Principle applies ee ae 
power supposedly exercised by the pees cae eae ae 
i ils ; Seechiz 

ive Pecple’s Councils ; they may sometimes cl 1 

feout artic essentials, of the policies submitted to them for 


discussion. 


Thus, it means that the actual chain of command in the Boyer: 
mental apparatus does not run downward from the ee, Ba 
*s Congress to the People’s Congress at the various low er levels 
aes them to the corresponding People’s Councils. Rather, it runs 
Sawin from the State Council (which appears SER eee 
responsible in practice to its People s Congress t aa is : ea: i 
lower levels) to the People’s Councils at the various lower levels. 


ic ional system and the 
he CC.P. has«monopoly of the educational sy 
ress : Deopact da and persuasion are prominent and perhaps mare 
eipetanis than force, althpugh they would not be so effective if 1 e 
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existence of fdrce in the background were not well known. It is 
thus *practicalJ\ impossible for any idea which the C.C.P. does not 
approve or which it is not at least prepared to tolerate, to find pub- 
lic expression. Other means dof communication with the public 
which the C.C.P. uses and also controls completely are the radio, wall 
posters, books and periodicals and innumerable meetings. The 
meetings which are probably the most important of these means are 
of various kinds ; (i) the organised Congress or Conference held by 
some recognised public body (ii) the mass rally of the public in any 
given place to celebrate some event, listen to some message or the 
like ; (iii) small di§cussion Stroup at which each participant not 
only listens to the person in charge who is usually a C C.P. cadre but 
is also expected to say something. If he entertains doubts or objec- 
tions to C.C.P. policies, or has in the past, he is expacted to confess 
these and accept gratefully the criticisms of the others present, al- 
though he also criticises them when his turn comes to do so. Such 
individuals are usually required to keep diaries in which they record 
not only their actions but to keep those and to produce these for 
inspection by the C.C.P. cadres or even police officials. These tech- 
niques of thought control are commonly known as ‘brain washing’. 


The entire population is exposed in varying degrees to the same 
techniques. 


6. Important National Policies— Among the important national 
Policies introduced by the C.C P. are : 


(i) Agrarian reform or land re-distribution which gained the 
Support of at least the poorer elements among the peasantry and was 
mobilised and used by the C.C.P. for political purposes. The 
process of collectivisation has brought noteworthy changes into 
China’s countryside. Land is now farmed in larger units and many 
space consuming boundaries have been eliminated ; 


(ii) The workers in factories have been promised certain con- 
cessions in the course of the de-Stalinisation campaign. The work- 
ers have been subjected to various speed-up techniques and paid 
mainly on a piece work basis in order to increase production. Their 
union acts as instrument of the State in Squeezing maximum produc- 
tion out of the workers. Productivity is also kept up by a complex 
Process, known as labour emulation, whose most conspicuous feature 
is the setting of periodical increased norms for the workers as a 
Whole on the basis of the output ofthe most productive workers. 
Labour discipline is strict and no worker can be hired unless he pro- 
duces a labour book in which all his prior employment is ent®red ; 


. (ili) Since the great transformation of 1956, the private busi- 
nessman scarcely exists in the Republfc except as a salaried emp- 
loyee in what was fofmerly his own enterprise. 
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i d iti r the will 
ment of China possesse jocal communities 0 

; control over mm er 
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is GCP cnet popular support is difficult ae ie ane 
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Soe es is available to anyone who disobeys -it an 
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native for such an individual. 


CHAPTER XII 


CONSTITUTION OF JAPAN 


1. Constitutions] History—The present Constitution of Japan 
was promulgated on November 3, 1946 and came into effect on May 
3 of the following year. With this Constitution the Japanese pledged 
to uphold high ideals of peace and democratic order i government 
and society, 


Until the end of World War II, the Meiji Constitution which 
was proclaimed in 1889 had been the foundation of the Japanese 
Government. After the War, the Meiji Constitution was revised 
fundamentally, Under the new Constitution, the Sovereign power 
of the State rests with the people and the Emperor is a symbol of 
the State and of the unity of the people experiencing no powers 
related to the Government. He performs only those acts stipulated 
in the constitution. He appoints the Prime Minister as designated by 
the Diet and the Chief Judge of the Supreme Court as designated 
by the Cabinet, promulgates laws and treaties, convokes the Diet, 


awards honours and performs other ceremonial functions on the 
advice of the Cabinet, 


The people, in whom sovereignty resides, entrust legislative, 
executive and judicial] powers to the respective organs of the Govern- 
ment which function independently. Thus the separation of the 
three powers was firmly established. 


The new Constitution also guarantees the fundamental human 
rights as eternal and inviolable, establishing the political, economic 
and social equality as well as suffrage, welfare and liberty for the 
people. Under the new Constitution, the former House of the Peers 
which had been hereditary or appointive body under the pre-war 
Meiji Constitution, was replaced by the House of Councillors whose 
members, like those of the House of Representatives, were elected by 
universal suffrage. The House of Representatives has pre-eminence 
over the House of Councillors. 


. 2. Executive—-Japan has adopted a parliamentary system of 
government, under which the executive and the legislative branches 
age not as independent of each other as under the * United States 
governmental system. The Prime Ministér ig selected from the Diet 


“by tts members. The®Cabinet consist®of the Prime Minister as_ its 
» @ Cy 
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ey Pri 
head and usually 11 to 17 Ministers of State Bp noIn ES by the Prime 


ini cast half of the Cabinet members ‘1 
Minister. At least 1a I eee ate 
from the Diet, to which they are collect ) ie) 


nust be selected 


« 
i ini » increased 
The power of the Prime Minister has been a ges 
nder the new Constitution. For example, he a Wy Saaeie 
Manicters of State as he chooses, which tends ioe viate He aves 
: Si I abi ers as -Wé 
ity fi ] ‘ signations of Cabinet emem inj a 
ity for wholesale resignat h hae 
wears when the Prime Minister was not empowered to di 
sident Ministers, particularly War Ministers. 


c 
i ine its bills 
The Prime Minister, in representing the Cabinet, Spo Bae 
eports to the Diet on general national affairs and Orel eae 
and exercises, control and supervision over various a S 
branches. , 


relve Minist- 
Normally a Cabinet Minister heads one of the twelve I 


i i i é inis- 
ming under the Prime M : 
Ties or one OF more of the agencies co g sii 


ter’s Office such as BCOnO mate aE eee ees eas 
age ee a e 

I mission, Administratiy g Kade 
Beye nett Agency, Defence Agency, Science and Technics Agency 


and National Capital Region Development Commission. 


vote of noconfidence by the ous Ro 
esentatives, the following courses of action may be Heke ite 
Prime Minister and his Cabinet may resign at once, yo ae 
the Prime Minister and his Cabinet must resign as SO as 4 
House is elected and convened. 


i i ese Cabinet in 1885. 

i Hirobumi Ito formed the first Japan : 
: eae Sato’s Cabinet is the 6lst in Japan's Seta te 
nee Since the adoption of the 1947 Constitution, there have been 


seventeen Cabinets. 


i iet i ighest organ of state 
Legislature)—The Diet is the high ga ! 
See cals law-making body. It consists alee 
te House of Representatives (467 seats) ane oe ae 
i the ou 
cillors (250 seats). The members o ¢ Ha age 
-y but their tenure of office 1s 
are elected for a four year term, y Sib arn ae 
vith a dissolution of the House. The membe Zs 
eee are elected for ae ee peter t Oe cama a 
hundred of the members o 
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The voting age is 20 years. The Constitu , 
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elections (Novawiber 1963 for the House of Representatives : 
July 1965 for the House f Councillors) they hold seven seats in the 


House of Representatives, and Seventeen in the House of Council- 
» lors. : 


Each of the two Houses of the Diet establishes standing and 
special committees. Every Diet member is assigned to at least one 
Committee. These committees examine closely and deliberate in 
detail all the bills, petitions, representations and other matters which 
come under their respective spheres of responsibilit:’. 


A bill is enacted into law upon the approval by both Houses 
of the Diet, but the House of Representatives has been granted 
supremacy in certain instances. 


Political Party Composition of the 49th Extraor@nary Session 
of the Diet-July 22nd, 1965. 


House of House of 
Representatives Councillors 
Liberal Democratic Party 
Socialist Party 
Democratic Socialist Party 
Communist Party 
Komei Party 
Independents 
Vacancies 


Total 


4. Judiciary—Among the important reforms carried out after 
the war were those concerning the Judiciary. Under the Meiji Cons- 
titution of 1889, the courts were subject to some restraints from the 
executive branch of the Government, since the Justice Ministry 
exercised administrative authority over them. 


The Judiciary today is completely independent of the executive 


and legislative branches of government. The new Constitution 
States : 


The whole judicial power is vested in a Supreme Court and 
such inferior courts as are established by law. 


No extraordinary tribunal shall be established, nor shall any 
organ or agency of the Executive be given final judicial power. 


All judges shall be independent in®the exercise of their consci- 
ence and shall be bound only by tiis Constitution and the laws. 


>» 

* The. Judiciary system consists of the Supreme Court, eight 
high courts, a district court in each of the prefectures, with the 
éxception of Hokkaido which has four,sand a number of summary 

» courts. In addition, there are many family cqurts to adjudicate 
domestic complaints. 
e@ 
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; The Supreme Court is composed of a Chief soft 1 
ror upon desig- 


The Chief Judge is appointed by the Emp 


judges. 
: hile all other judges are appointed by the 


nation by the Cabinet, w 
Cabinet 

The lower court judges are appointed by the Cabi 
list of persons nominated by the Supreme Court. 


Provisions are also made to prevent possible excesses OT abuses 
by the courts. Under the Meiji Constitution, judges were appointed 
for life. Under the new Constitution, all lower court judges are 
appointed for ten years, although there is no restriction on their 
being reappointed. Judges of the Supreme Court and lower courts 
are required @ retire at an age set by law. The appointment of the 
judges of the Supreme Court is subject to review in a national refe- 
rendum, first at the time of the general election following their 


appointment and then at the first general election after a lapse of 
ten years. In addition, the impeachment of judges may be ordered 
by a Court of Impe bers ofthe House 


achment, which consists of mem ; ) 
of Representatives and the House of Councillors. As inthe United 
States, the Supreme Court is one of the three independent branches of 
government, and is the court of last resort in determining questions 
of constitutionality on any law, order, regu 


net from a 


lation, or official act. 


t be conducted and judgment declared publicly, 
; determines publicity to be 
However, trials of political 
ating to the right of 
always be conducted 


Trials mus 
unless otherwise a court unanimously 


dangerous to public order or morals. 
offences, offences involving the press or cases rel 
people as guaranteed by the Constitution must 
publicly. 

5 Political Parties—The major Japanese political parties today 
are the Liberal-Democratic, Socialist, and Democratic Socialist Par- 
ties. The Liberal-Democratic Party, whichis now in power under 
the leadership of Prime Minister Eisaku Sato; was established on 


November 19, 1955 from a merger of conservative groups sharing 
basic philosophies on domestic and international affairs. In October, 
1955, the Japan Socialist Party was established under the chairman- 
ship of Mr. Mosaburo Suzuki. The party resulted from the re-uni- 
fication of left and right-wing Socialists who had been split for years. 
Extreme parties, whether left or right, have very little influence in 
the Diet The Democratic So€ialist Party was estalished on January 
24, 1960 by dissident right-wing members of the Socialist Party. 


@ 
The Liberal-Democratic Party bases its policies upon the folio- 
wing principles ¢ 
(1), Clean government. 


(2) Educational and teclfhological development. 
« £ ¢ ° 
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e (3) Eason i ; 
growth. s foreign trade and planned industrial 


(4) Industrial 
trial peace an@l workers’ welfare and applicati 
social security on a broader national Sunes, 


(5) <A diplomac i 
cy closely associated wi i i 
bring Asia closer to the rest SE tne aa SS Saas 


The plat aT 
follows : Platform of the Socialist Party may be described as 


1} Re-adj : i 
(1) Be tenet OF Jenene forrien: relations with emphasis 
J ishment of a collective - 
sion and mutual security sy i i Sette wow 
a y system inc i 
ted States and the Soviet Union. Hiding #ababa tela 


(2) Demobilizatio 
n of the present defe i 
of a democratic national police. BSR aeaticn 


(4) Attainment of a self-s ini 
-sustaining 
ment of land to absorb the nem plaveda iain 


; The policies of th i aT 
eaediaccraliswa e Democratic Socialist Party may be summa- 


(1) Opposition to capitali : 
talism ¢ Alita aT 
lereana the Feit ind totalitarianism of both the 


(2) Respect for the dignity of the individual. 
(3) Pursuit of an independent foreign policy. 


The Communist Part 
: st Party was formally organised i 22 i 
ee cork ante ces Batt after World Ward II Tie garam eted 
ak of its strength in the 1949 general electio hen it p 
2 g ns, whe 
ae percent of the total vote and won 35 seats in the Hbiige of aa 
a pes sanes Beg resnlt ot ane recent elections, there are now 
f s he -sea ous i 
four in the 250-seat House of Councillors. etiam ke =a 


° According to a recent surve ip i x 
; I yey, mMembe 
munist Party in June, 1964 was about ene ie as 


6. Local Government—] : 

; a —In corfrast to pre-war days 

gave ment has ben greatly strengthened by tife aravi eas ane 
e . e 2 
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1947 Constitution. Article 92 provides that regulat nS Gane 
the organisation and operation of local publie entities sha ere 
by law in acgordance with the principle of local a OTe aa be 
93 provides that the chief executive officers of all ioce py ee 
ties as well as members of their assemblies and other loca Bates 
should be elected by direct popular vote within their comm ue: 
Moreover, local public entities have been granted far grea on mo 
nomy with respect to the management of their administra 
legislative activities as defined: by law. 


e 
Japan is divided into 46 local administrative districts a ie 
fectures. Within these prefectures are cities, towns and vi aes 
considered as local entities. A greater measure of functions a : 
central goverrfment such as education and police have been trans- 
ferred to the local governments. 
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CHAPTER XIII 


CONSTITUTION OF THE FIFTH (FRENCH) REPUBLIC 


1. The Preamble: The present constitution of the French 
Republic (called the Fifth Republic) was promulgated in 
1946. Its preamble states that the French pe®ple proclaim 
the victory of the people over the regimes that attempted to 
enslave and dominate the human person and that every human 
being without distinction of race, religion or belief, possesses ina- 
lienable and sacred rights. The preamble of the constitution 
reaffirms the rights and freedoms of man and of the citizens 
consecrated in the Declaration of Rights of 1789 (after the famous 
French Revolution) and the fundamental principles recognised by the 
laws of the Republic. The constitution further proclaims the follow- 
Ing political, economic and social principles : (1) Women have equal 
tights with men in all domains; (2) Every citizen has a duty to work 
and the right to obtain employment; no one may suffer in his work or 
in his employment because of his origin, his opinions or his beliefs; 
(3) everyone has the right to defend his rights and interests by trade 
union action and may join the Union of his choice. He may exercise 
the right to strike within the framework of the laws. Every worker 
through his delegate may participate in collective bargaining to 
determine woking conditions as well as in the management of busi- 
ness; (4) All property and enterprise that have the character of a nati- 
onal public service or a monopoly are the property of the community; 
(5) The individul and the family is ensured with the conditions neces- 
sary for proper development: the constitution guarantees to all, and 
particularly to the child, the mother and the aged worker protection 
of wealth, material Security, rest and leisure. Every human being who 
owing to his age, physical or mental condition, economic situation, 
finds himself unable to work has the right to obtain from the commu- 
nity the means to lead a decent existence; (6) The constitution procl- 
aims the solidarity and equality of all Frenchmen with regard to the 
burdens resulting from national disasters (7) The constitution guara- 
ntees equal access of children and adults to education, professional 
training and culture. The establishment of free secular public educa- 
tion at all levels is the duty of the State; (8) The French Republic 
‘promises to abide by the rules of international pubfic law and will 
not undertake wars of conquest nor will evér use i{s arms against the 
freedom of any people; (9) In the light of the above, the Constitution 
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auides the people towards the freedom to govern thofaseives and to 
manage their own affairs democratically putteng aside any system of 
colonization based upon arbitrary exegcise of the rights and liberties 


proclainfed above. 


an character: France is a Republic—individual, 
secular, domocratic and social. Its motto Js liberty, equality and 
le is government of the people, 


fraternity. Its democratic princip ‘ : 
he people exercise their democ- 


for the people and by the people. T 
ratic rights and national sovereignty by the vote of the representa- 
tives or by the referendum. In other matters, they exercise their 


rights through their deputies in the National Assembly, elected by 
universal, equal, direct and secret suffrage. The National emblem 
of France is the tri-colour flag—blue-white and red in three vertical 
bands of equal dimensions. The National Anthem is ‘‘Marseilles”’. 


2. Republic 


3. The Parliament : The Parliment is composed of the National 


Assembly and the Council of the Republic. The two Chambers are 
elected on a territorial basis—the National Assembly by universal 
the communal and 


direct suffrage and the Council of Republic by 
departmental rage. The Council 


bodies by universal indirect suff: 
of the Republic is renewa The National Asse- 


ble one half at a time. J 
mbly elects itself by proportional representaticn, the councillors, 
whose numbers do not exceed one-sixth of the total members of the 
Council of the Republic. The number of members of the Council 
of the Republic ranges 


between 250 and 320. The National Asse- 
mbly at present has 625 deputiesand the Council of the Republic 
has 320 Senators. The National Assembly makes the laws. It can- 
not delegate its right to any other body; except where the referendum 
applies, the French people exercise their sovereignty through the 


deputies of the National Assembly. 


In the rank of protocol, the President of the National Assembly 
is regarded as the second man of the realm next only to the Presi- 
dent of the Republic. The President of the Council of the Republic 
ranks third. Each President presides over the meetings of his 
House unless he deputes one of the Vice-Presidents to replace him 
temporarily. He watches over the observation of the rules and has 
disciplinary power which goes as far as temporary exclusion of the 
Deputy or Senator. But tha Presidents of the National Assembly 
and of the Council of the Republic do not have strong control which 
the Speaker of the British House of Commons or the Speaker of the 
United “States House of Representatives enjoys. In addition to his 
parliamentary duties, the President of the National Assembly has 
certain constitutfonal functions. 
of the Rapublic fails to déso Incase of a dissolution of National 
Assembly, the President of the®National Assembly becomes Premiere 

° ® 
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He may sign a law if the President 
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and, MinisteNot the Interior provided the dissolution is preceded oy 
Roe oe a He qc ae President of the Council of the 
é isulte y ,the President of the Republi I 
new government is formed oth H Hance alert 
He Reso Oh ouses of the French ®arliament 
! ittee structure through whic islati 
aes ! : g hich all legislation 
pa pee ues Comin ee system provides that legislation must first 
Rane! oer in the committee of the National Assembly before they 
eee Gece oie pes not mention the committees 
eae Count €public but the functions of the sa 
Bere ee mentary Sommuttces are called OS RGR Te 
é issions dea] with the main topics of legislati 
menen is ‘ ' egislativ 
paper economics, foreign affairs, national defence, ai Thee 
ae As 4 of such commissions in both the Houses. In addition 
ee National Assembly committees of sfnaller size—the 
ee ACR NEEES Go BPR oe on Parlimentary Immunity 
re ¢ 1€ Special Committees (Commissi 7? ' 
up from time to time to stud i ation cya 
D { y particular tempo = 
of them are investigating i Ere ee. jem 
a gating committees cing i 
alleged scandals of corruption. Toe HS purpose (Ogle pau 
ne Pe caer cure LES tight to initiate legislation 
2 > € Cabinet and to all b 
Houses of Parliament. Unti i eat cocoon 
s arlic 5 ntil 1954 all bills had to be fi i 
to the National Assemb] ose Billgebeee: aoa 
t : 2 Ss y but afterwards most bills b 
Introduced in either House. Bills j nee 
) : ills introduced b 
Cabinet are known as } j WWE eH 
( é as law projects (Projects de loi) whil 
introduced by a private membe 5 esm ine 
Q r arecalled Jaw pro Is (Pr iti 
de loi). There is no diffe Be ce ae 
> : f rence between the two except th 
Boye nninent has ecu means to speed up its bills A Meees 
€ bureau of the House in which it is i c i 
fo the ‘ ntroduced. Sometimes 
is apc supmitted in the course of a regular meeting. In either case 
ib is re Sued to the appropriate Committee in a printed form and 
cousists of a brief explanation of what it is supposed to achieve. 
T ig punent committee studies and debates the bill in the manner 
gal above. It must report to either House within three months of 
ae time that the original bill was distributed to the Deputies or 
enators. In approriate cases bills are also referred by the Com- 
Bae to the Economic Council or the Assembly of the French 
ayen for advisory opinions. Shortly after the bill is reported out 
a He ommittee, it is submitted for general discussion on the floor 
of the House _ The bill may be killed at this stage either by moving 
Reyous questions or if the Committee has reported adversely on it 
Ba Ss may also be referred back to the committees for further study? 
£ sues general discussion, the Assembly or the Couacil of the 
epublic discusses the bill article by article. Amendments may be 
ec directly to the committee by members, Even an entirely 
ee ill may be proposed but onlyeif the Assembly or the Council 
foe to (ake santo consideration after committee Celiberation, 
ase a bill is referred back to committee far gongolidation, a 
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second deliberation may take place on the floor. hetore the bill 
finally leaves the floor, a vote is taken on i? Until 1954, the role 
of the Cguncil of the Republic in @he process of legislation. was 
extremely limited. All bills were first taken up in the National 
Assembly and the Council of the Republic had to operate under a 
restraining time-limit and any disagreement on the part of the Council 
over a bill passed by the National Assembly could be over-ruled by 
the latter by the simple act of re-passing the measure. The reform 
of 1954 gave the Council of the Republic equal status of the National 
Assembly. In case of a disagreement overt theeversion of the bill 
proposed by the Council of the Republic and the National Assembly 
the bill continues to be deliberated by the two Houses beyond the 
time limits. Tye controversial bills may be shunted from House to 
House with such amendments as may Seem likely to produce agree- 
ment. This process is known as “Shuttle? (Navette) and it may 
go on for 100 days from the time the bill was transmitted to the 
Council of the Republic for second reading or for one month in the 
case of budget and finance bills or for 15 days when urgency 
procedure has been invoked by the National Assembly. If there 
is still no agreement then the National Assembly decides with 
finality and it may either pass its own last version O 


f the bill or 
accept any of the amendments proposed by the Council of the 
Republic. 
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5. Finance Bills : Proposals concerning revenue and expendi- 
ture may be initiated by any Deputy. For the most part such pro- 
posals are made by the government and through the Annual Budget. 

d to the National Assembly 


This budget is prepared and submitte ; 
by the Minister of Finance. The budget is immediately referred to 


the Finance Committee for consideration. Then it “is discussed 
Ministry by Ministry and chapter by chapter. Each chapter is voted 
on separately. The debate s somewhat confined. No Deputy may 
speak more than twice on any one chapter unless replying to a 
Minister. Deputies may propose amendments in the form of 
separate bills, but the constitution does not allow the moving of 
amendments of the Finance Bill itself, especially when such amend- 
ments propose new expenditures or delete old ones. Finally a vote 
is taken on the whole Finance Bill and upon its acceptance it is sent 
to the Council of the Republic where it is subjected to the same 
procedure as in the National Assembly except that the time-limit 
imposed on the Council is shorter. 

6. Decree Powers: The history of France since the first 
World War is replete with instances of the Government issuing 
decrees i.e. execution orders in matters which would ordinarily be 
covered by ordinary law., As the French Government finds itself 


confronted®by a se#ies of crise 
decree powers gnd often resigns when they are refused. 
e 6 g 
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; it usually asks for some sort of, 
e 


CON; 
STITUTION OF THE FIFTH (FRENCH) REPUBLIC 


7. The ‘tuti : ; 
mrowdes. a A itional Committee : The French Constitutioa 
iheiResublic as Cha joua Committee composed of the Presid ior 
andithe Gouncil of the ne the Presidents of the National Ree 
Aetenibiy andl cian ¢ Republic, 7 members elected by the NE aed 
gus committee aa eee by the Council of the Republic. 

ut not yet promuleated is ether a law which has been passed 
unconstitutional it uae 5 constitutional or not. If it is de i? ; 
fey ; € promulgat -clared 
1as been amended in such a way as ie reniove the Ee een 


8. Relations b 
: etween Parli 
tional Asse ; . Ae aus Carlament and Goy : 
Brevis: aad cheiciics direct and indirect RATE The ‘Na- 
PeTOve EPR aad Meee appoints the Premics san the 
i rn £ abinet at its : < It may 
Impeach Beg S sweet will. Bes Ne Ret 
ee - ey proceedings before the High Court oe even bring 
/ rare. lation: 5 é 
of the eauciiment mae Mes mesembly also Petia 
minvaneica re a s them to critici vee 
Deputy ee ot by the so-called form aRcouete criticism 
any of its a Ree to address a question to the Eager ay 
be written or oral pecotding to the constitution che GUE ao 
even the oral questio a this difference is only misleading Be ae 
printed immediatel Atte usually written. The written qu thea 
it is directed eae alter presentation and the Minictenne ate a 
eRe ae Pees stimeto reply. A Miniteeen aha 
: r SL d stion only o an refuse 
might prejudice the public pee n the ground that an answer 


The constitution of 1946 wanted 

y t é to regulate i igi i 
Set ee berycen the Assembly fae Gha: Henig 
meee erect = es for votes of confidence and aa ae 
BEANS cay ae g procegurs for a motion of ceneneany es 
Peel. May & a sue a motion either at the end of an inter Ila. 
Bee seve i act but vote on the motion can be taken i 
A ee after it has been made. A vote of confid en 
Seeeeilar wi pe ene olin of censure is moved by a sive z 
Reet. ee uu y. The vote of confidence can be ore = 
Bae ee f 4 oth can be voted upon in the Acero 
eee eee at ay after being demanded. The aemandit ae 
see ot ae beers Sons iutsS the strongest but also the i f 
apeeteecce. e ge card in the hands of the povenmnicnt hee 
SAPs oe st cons ting with his Cabinet that the Premier m . 
Reece ence. For botk the motions of censure and te 
Mane conc a majority is required—a majority of all D me 

r absent who are entitled to a seat in the Assembly tay 


The National Assembl i 
at al Assembly can be dissolved an i 
ule Peleus expcation. of its normal five-year oe only aes 
of 2 sterial crisis or the defeat of tov withi ane 
<e S or } Rovernment within i 
onths. The National Assembla is dissolved Dy the ieee taal ae 
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the Cabfaet. In that 
but if the dissolution 
fcensure, the Premier 
laced by the President 
the National 
y of the 


ublic upon the decision of 
ains in office temporarily 
the adoption of a vote 0 
nterior resign and are rep 
embly. The relationship between 
ernment clearly shows the supremac 


Pfesident of the Rep 
case the Cabinet rem 
has been preceded by 
and the Ministér of I 
of the National Ass 
Assembly and the Gov 


Assembly. 
Far beyond institutional handicaps the “weakness of French 
litical factors which make lasting 


Governments is the result of po 
governments with a definite policy 
The diversity of party groups and gr 
ment. 
9. Amending the Constitution : In France the amending process 
which is outlined in Article 90 of the Constitution is fairly simple. 
The first step isa resolution adopted by the National Assembly 
with absolute majority, outlining the nature and the purpose of the 
proposed amendment. If the Council of the Republic appoves the 
resolution by absolute majority, the National Assembly draws up the 
text of the proposed amendment. If the Council does not approve the 
bmitted to the National Assembly 


original resolution, it must be re-su 
within 3 months for a second reading. If the Assembly passes the reso- 


lution on second reading it may then proceed to draw up the amend- 
ment itself. This proposed amendment is then submitted to parliament 
like any other piece o en passed by a simple majo- 
rity in both Houses, or i Republic disagrees, by the 
National Assembly alone on second reading. If the amendment has 
been passed by a three-fifths majority in both Houses or by a two- 
thirds majority in the National Assembly on second reading, it is 
promulgated by the President and becomes a law of the land. If it has 


been passed merely with absolute majority, it must be submitted to 
popular referendum. Any amendment relative to the Council of the 
Republic may be adopted only with the consent of that body or by 
referendum. On the other hand, the republican form of Government 


may not be the subject of any proposal to amend the constitution. 


4 virtual impossibility in France. 
ouplets marks the French parlia- 


f legislation It is th 
f the Council of the 


In 1954 a bill providing for the amendment, known as the Cons- 
titutional Law of December 7, 1954, was moved. Its provisions were 
chiefly inspired by some of the weaknesses of the parlimentary system 
of government as it operated under the exigencies of the French 
party system and the historic traditions of French legislative supre- 
macy. The amendments were designed to overcome some of these 
weaknesses by moving or abolishing some of the limitations on the 
executive ‘power of dissolution and regulations relating to the so- 
called ‘Investiture’ of the Prime Minister-designate, Under the earlier 
dispensation a decsee to dissolve the National Assembly carried with 
it the automatic requirement tHat the existing Prime Minister and the 


Minister o 
© La ¢ 
e € 4 


cooper ee 


the Intefior retire from office. The “former was to De° « 
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replaced by thespresi 
Plitasa, Wines aon Ghibe National Assembly who then appoi 
Assembly’s Sect =; nterior with the approv:z Sian 
ys ape Moreover, the rest ORE Gate ene 
er " 4 ne © 
mepresented in the Gibisen wren fete nin for alf paneer 
the constitution d dissolution was ordere > 
eclared that if < was ordered. As amende 
Assembly is order at if and when dissoluti amended 
ste cae ed, the existi ; dissolution of the Nationa 
in office during the interim peric Prime Minister and aoa ee 
! ne intesim period and Cabinet remai 
ion of censure ha prod before new electi Ge 
) en: sibeen vated. % I ections unles 
dissolutio ae Se DU i Sees 
s n. In that ev .ptior to the executive 
becomes the interi ent, the President of the Natio order for 
S the interim®Prime Minis the National As 
ae inister a yas : ssembly 
no other Cabinet reshuflling is pee Minister of the Interior and 


Under the ne 

‘ ew plan tl : Spee 

Cabinet ; ba le Prime Minister-desienz 

vote of Per tienes saeeaee Ce the National Acetone Eis 

; : nich he secures b ; ty and requests 

an absolute majority as es by a simple majori 2 

: ajority as was formerl ajority rather tl} 

tant changes are nerly done. Amo A ten 

Geandl seas ee those designed to eae more impor- 
epublic to the position of a Second Cl Seen, ome 

hamber. 


10 The Council of Mini 
[epislanerear il of Ministers: At the beginni . 
the Council ae Minter ae Republic anaes He nee oF 
submits to the Natio iA 1€ President of the Council of \) ee 
: é é 2 Minist 
tei@apinet he tnt ral Assembly the programme listers 
cee ends to constit me and the policy of 
of Ministers are a 3 Itute. The President aes 
; S are appointed after tl : s of the Council 
received a vote of confid the President of the Counci 
Baltetend By an: idence from the National A ouncil has 
a y an absolute majori al Assembly by publi 
of the Council ensur Jority of the Deputie Bata 
ae es the enfor s. The Preside 
allc F ae : cement of the J ent 
Be ee ey officials. He supervises ihe nae ae Olay 
e ais measures necessary f : orces and 
ters are x sary for national d ie 
general salicy ge responsible to the NECaaeITaees aa Minis: 
Berea abate 1g, Cabinet and individually Tesneneibl y for the 
one eeniienicye 7 € Council of Ministers remains le for their 
fomiueterat = oa confidence of the National Assent io Since: $0 
Cheeta GE Magee ne be made except after dchbennene 
the Counci = can be made only b : y 
Gatien La ae of confidence is taken By peels eae of 
majority of the De re used the vote of confidence except a Che 9 Lilie 
maridasttavsive pee aten in the Assembly. If the Nat bHatiAeee iene 
See Rania ot ; Ae vote, it automatically results in the ssembly 
thee Nahronal ne abinet. The passage of a motion ae collective 
resignation ET eepaentes also automatically results in eee by 
curring within e cabinet. In the case of two ministerial iene 
the ata: months, the Council of Minieers ae 
cide to dissolve the Nati GML bre Reuliel Ses y dee 
: ational Assembl ssembly may de- 
of the Republi sembly by q decree of : 
: 1 the 
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t busing3s. The Presj- 
rry on current | \ P 
blic shall appoint the ena tea EOE! 
dentof in President of the Council. The eth roval of the on 
Bee er nee Minister of ewes iciections ast) take : 

ill < = . - V. d : 4 
Went the eee ent com the date of dissolution, 
; e 


: ithin a period o ee] 
place w! Union : The French Union is composed 
on of the ses Metropolitan France and 


ic which compri 3 a 
ne es METRES and the associated territo- 
ments ¢ ; 


I at the dispo- 
rench Union place a : p 
ries and states. Members of the Be eae haste the aifereae 


sal of the State all their resources Sot) ofthe (Republic coordina 


of the whole Union. The Govern Siciés ag areitor be prepared 


se resources and directs such p cans of the French Union are: 
cae this difference The central organ 
ensure thi . 


: ‘1 and the National Assembly. The 
etait Mth See Ua TORIES the President of ee enige 
High Council of the d is composed of a delegation of the French 
as its Soe a the representatives that each associated state 
Government and 0 The Assembly of the French Union is som 
a CO aaa nots representing Memopolitan Ba aden ay 
peace F epartments ¢ 
ue rated states Se ean of the General ee pe: 
ae od by the t mien assemblies for the overseas orn clectanie 
ferrtore for. Metropolitan ae Cee a rrance and ont 

err S3 : ing Metropoll é é one- 
the NEI Hen i aio representing Metro ae 
third by a aacceinted states appoint delegates to the ae y a 
eon Gataa within the limitations Seco eccral Statute Stan 
itories are gran é é ¢ 
ae aa Pectin cecilia tntevests with relation to the general 
eer f the Republic. This Statute and the internal organisation 
Seee I Oieisess rent or territory or group of territories Is 
al oils GEREN Ed - of the Union has expressed its 
determined by law after the Assembly fo) Ave ; ies, the Ove 
opinion after consultation with the territorial eens ‘Acseablt 
seas territories will send representatives to t CEN ak Actin 
and to the Council of the Republic under the conaitl 
by law. © 
12. Local Administrative Units : Local Administrative ey 
i d tments and the overseas terrl 
comprise of the communes, the departm ce enaelveattt 
ries The local administrative-units are free to saa ay edule 
Councils elected by a popular vote. Decisions made by oon 
j i by the President of the 
are cartjed out by their Mayor or by } nthe Enum 
Unit. There are organic laws extending the liberties 0 : ne Shalit 
ments and territories; for certain large cities these eee ‘Hone 
rules of operation and administrative structure hata 0 emai 
of smallé: towns and they include special provisions for A 
departments, 
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13. The JNdiciary—The Administration of Justice in Europe is 
domifiated by the tragition and the freedom of the Roman Law. 
This is also true of France which has been for the most part under 

- Roman domination. The Président of the Republic appoints the 
Judges upon nomination by the Superior Council of the Judiciary. 
He has practically no choice of his own Technically he may refuse 
to appoint someone but that is very rare. The normal Way to enter 
the judiciary is by competitive examination and the Council accepts 
the results thereof. For the promotion of judges there is an adminis- 
trative procedure within the judicial machine. This procedure is 
Normally followed 4nd the Council of the Judiciary merely nomi- 
nates those proposed by this process. The Minister of Justice is at 
the head of the Judiciary and carries a key position. The existence 
of the prerogatives of the Council however tend to pre®ent abuses in 
the judiciary and the appointments a.e always made on principle. 
The establishment of the Superior Council of the Judiciary constitu- 
tes a compromise between those who want to see all judges elected 
and those who wanted to return to the old system of Presidential 
appointment. French judges are not appointed from the bar but 
directly through a_ brief apprenticeship and after the conclusion of 
their academic class studies. Although newly appointed judges are 
quite inexperienced, this is not a serious handicap as most courts 
have a panel of judges rather than a single judge. One of the pecu- 
liarities of the French Judiciary is that it consists of two separate 
groups—the actual judges of the Bench known as the ‘sitting judi- 
ciary’ and the State’s Attorney Department known as the “standing 
judiciary’. The standing judges are more like regular civil servants 
forming a section of the Ministry of Justice. They staff the State’s 
Attorney Office attached to each court. They are not independent 
but are subject to strict orders of the Ministry of Justice and the 
Advocates General of the respective Districts. 


14. The French Court System: France is covered with a network 
of numerous courts in order that justice may be easily accessible to 
all. In view of the uniformity of the legal system, a French man 
gets justice at far lower cost than his British or American counter- 
part. Not only the organisation of the courts is simple, the lowest 
ranking judicial authority is the Justice of the Peace who in contrast 
to his British counterpart is a salaried official with sufficient judicial 
experience. Justices of the Peace have jurisdiction over civil suits 
involving small amounts. Only in case$ where the amounts are high 
an appeal to the next higher court is permissible. The original inten- 
tion of making the Justices of Peace was to enable easy concitiation 
which could spare the regular courts of some work. On the level of 
the Justice of the Peace are also the labour courts and the commer- 
cial courts both dealing with special subjetts? labour and commercial 

* djsputes. Both thes@ categories of courts havea panel of judges 
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businessyen in tt 
ers and employees Or : Ne Cag 
composed of employ aforesaid three courts are ne 


: i : the 
mercial tribunals. Above re court 
of Soe First Instance (Civil) and Correctional Court (Criminal), The 


Court of First Instance 1s actually ethe lowest court of the regular 
‘udicial hierarchy in France. There are 360 Courts of First Instance” 
US mrante Appeals in civil cases from the Courts of First Instance 


are brought before the courts of appeal of ue there are 27. Their 
counterpart in the case of criminal cases 1S* ad courts, onerge 
which exists in each of the 90 departments, at east once every 3 
months but more frequently 1n the larger centres. 
judici i Court of Cassatio 
x of the regular judiciary 1S the ¢ sation. It 
eae resident), 4 Presidents and 


: : “ 
is sed of one Chief Justice (First F ), 4 Pre 
Pa ther judges. Attached to the Court of Gassation is the Chief 
Prosecutor. The prestige of the Court of Cassation Is very high, 


‘le it may not actually decide a case the reasons for a Cassation 
eaaly esi a decision. An appeal to the Court of Cassation is 
relatively easily accomplished in meritorious cases and 1s not very 
expensive. The Constitution of 1946 added another court in France, 
the High Court of Justice. It is composed of President, 2 Vice Pre- 
sidents, 30 judges and 30 alternates. President and Vice-Presidents 
are elected by the National Assembly by a two-thirds majority. The 
constitution does not require these judges to be members of the 
National Assembly but practically a large number of these are elect- 

onal representation of poli- 
tical groups from among ‘ts members. The High Court of Justice 
also is an ‘Examining Commission’ whose members are partly named 
by the Superior Council of the Judiciary and partly elected by Parlia- 
ment. The High Court of Justice is a court of impeachment which 
may try only the President of the Republic, the Cabinet Ministers 


and their accomplices. 


ed by the National Assembly by proporti 


15. Administrative Courts : The ordinary court system is one side 
of the judicial picture. The other side pertains to the system of ad- 
ministrative justice. As the French system is characterised by enor- 
mous degree of concentration and centralisation, vesting great pow- 
ers in individual officials, the constitution provides for the French 
Administrative Court system which sees to it that the administrative 
power is not misused. This system arises from the doctrine of the 
separation of powers which has come down since 1789. According 
to this system, the abuse of power comes from within the executive 
machinery itself. The organs of administrative justice which form 4 
part of the administrative machinery dispenses a degree of indepen- 
dence 4nd prestige to the administrative courts. The lowest adminis: 
trative courts are the interdepartmental prefectural councils having 
eee ect Then ite are the prefectural councils oft 
pais 1 tales t en ovér the Department of the Scine 1n wil 4 

. In the same cftegory are also vertain other authet! 
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ties Wi . . . . . 
isn, a see quuiscietion such as the Council of Public Instruc-* 
Beinn Ransimcee oo Board and the Departmental Council, the 
nised like a court aid ee The general accounting office is orga- 
PAIRS cence é las certain quazi-judicial functiort? which also 
Sa an See administrative justice. Sometime ago ano- 
patie aathes oe ourt of Budgetary Discipline was added This 
hesakoRenee ati incurring of unauthorised expenditures At th 
ae ae eae courts is the Council of the State The 
SRIIMMITSLiticatin « is not merely a court but has other functions as 
Die Bae aecaen 1s an administrative court. The personnel 
iveiand judicial ne State presents a useful blending of administra- 
He Minnter a ' experiences which add to the utility of this bod 
French system of Femi pee aes vouneil of State, The 
: : E ce affo 
ly inexpensive way of keeping the admninisteativeanact Seen eae 
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CHAPTER XIV 


ONSTITUTION OF FEDERAL GERMAN REPUBLIC 
S (WEST GERMANY) 


ituti ] Republic of Germany was pro- 
__ The So ie gee ineicoutiey came into existence as 4 
ED ee ae aan among the world powers after World War II 
ee of ree The government based on this constitution con. 
er J -thirds of the territory and three-fourths of the popu- 
Reet e.war Germany. Until 1955 the Government of the 
Bion oF ee Bederal Republic did not exercise full sovereignty 
pe eaten teeatary but was under the control of the Allied High 
ae This body consisted of representatives of United Sta- 
Sterna tana and France. Even after sovereignty was granted 
i ewe Gea troops of these three powers remained on the 
= at he Federal Republic. Its constitution was written to meet 
Re d ere set for 1949 by the military governors. Prior to 1949, 
if county was under military occupation for 4 ears ties thee 
colossal military defeat and the greatest human migration in history 
which brought 10 million refugees into Germany. 


: The Preamble of the basic law of the Federal 
septic Bae as adopted by the Parliamentary Council on 
May 8, 1949 states that ‘‘the German nation resolves to preserve is 
national and political unity and to serve world peace as an cave 
partner ina united people, the German people, in the territories (0) 
Larnder, Baden, Bavaria, Bremen, Hamburg, Hesse, Lower Saxony, 
North Rhine-West Phalia, Rhineland-Palatinate, Schlesurg-Holstein, 
Wouerttemberg-Baden and Wuerttemberg-Hohenzollern which do 
hereby give new Order to a political life for a transitional period and 
call upon the people to achieve by free self-determination the unity 
and freedom of Germany”’, 


2. Basic Rights : The Constitution gives the following basic 
rights to the individuals : 


(1) The dignity of man is inviolable; it is the duty of the State 
to respect and protect it; 


(2) Everyone has the right to the free development of his per- 
sonality in so fas as he does not infringe upon the rights of others of 
offend agginst the constitutional order or the moral code; . 

e ry G © 
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4 
(3) All persons ar€ equal before the law; men and women have 
equal rights; 


~ (4) There is no distinctio& between individuals because of Sex, 
descent, race, language, homeland and origin, or faith, religious or 
political opinion; 
= GC) Freedom of fajth and conscience and freedom of creed in 
religion and in Philosophy of life; 
pao) No one can be compelled against hi 
military service as aft armed combatant, 
(7) Freedom of speech and expression and tight to dissemi- 
nate his opinion through speech, writing and pictures; 


. (8) Freedom of the press and freedom 
pictures without any censorship; 


(9) Free access to teaching and research, art and science; 


(10) Care and upbringing of children are the natural right of 
Parents with State watching over their performance of his duty; 


_. (1) The educational system of the country is under the super- 
vision of the State. 


S conscience to perform 


e ‘ 
of the radio and motion 


(12) Religious instruction forms 
State and municipal schools with the exception of non-denomina- 


tional schools. The parents have the right to decide whether their 
children shall receive religious instruction; 


Part of the curriculum in 


(13) All Germans have the right without prior notification or 
permission to assemble peacefully and unarmed. They have the 
right to form association and society. The right to form associa- 
tions to safeguard and improve working and economic conditions is 
guaranteed to everyone and to all trades and professions; Agreements 
which restrict or hinder this Tight are null and void; measures direc- 
ted to this end are illegal: 


(14) All Germans enjoy the freedom of movement throughout 
the Federal territory. This right may be restricted only by legisla- 
tion for special needs. 

All Germans have the right freely to choose their trade or pro- 
fession, place of work, place of vocational trading. 


The home of the Germans is inviolable. Searches may be 
ordered only by a Judge or other authbrities provided by law and 
may be carried out only in the manner prescribed. 


» Right to property and inheritance is safeguarded. 

The Federal Republic is a democratic and social Federal State. 

All state authority emanates from the people. It is exercised by the 

peaple by means of,elections and Plebiscites and through? specific 

legislative, executive and judicial agencies. The Maintenance of 
r . 


° 
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j rn of the Federation, The 
i i ‘on states is the conce : 
relations with Dee the competence of the Eacudel vA may with 
legislation fal of the Federal Govepnment conclude reaties with 
the approve 


foreign states. 


3. The Bundestag (Parli 


eople : 
Bundestag ereclecis a ies representatives of the whole people, 
and secret € : 


i ctions and subject onlyto their 
not bound by orders 0S us Verrcditicvase of D1 Verne 
conscience. Any ee ae Sreniae meached the age of 25\geune 
entitled to vote and any The Bundestag is Biectedmfon aitote year 
may stan Le ee a eS place in the last 3 ponies of legisla- 
pons e ‘@ case of a dissolution after 60 days a nee atest. It is 
tive et later than 30 days after the election bu in ng case 
Soran end of the legislative term of the Bore aa coe suet 
be oe destag itself determines the closure and resump Hen of its 
ee The President of the Bundestag may convoke it at an 
Bee eat He is bound to do so if one-thirds one meta 
the Federal President or the Federal Chaney so é eniend: 7s 
aecae elects its President, its Deputies and te Se ae 

I draws up its rules of procedure. The proceeding ot i 
: tag re open to public. Upon a motion of 1/10th of the members 
Eon a Potion of the Federal goveuntaent only us public ea 

i } ort of a e 

_ Such a motion must have the supp é 
Se erty, Such a motion is decided ina closed mec ne ag 
Bundestag has the right and upon the motion — of one fount BS 
members, the obligation to set up an SAGE aaa 
special problems that it may like to take up. 

aise A aiuts a Standing Committee which safeguards the rights of 
i He i i Federal Government in the interval 
the Bundestag in relation to the Fede ) 
between two legislative terms. The Standing Committee has ha 
the powers of an Investigating Committee. This committee is 
ever not vested with any wider powers to legislate or to elect Fe 
ral Chancellor or to impeach the Federal President. 


ament)—Representatives of the German 
in universal, direct, free, equa] 


The permission of the Bundestag is required in respect of any 


. ° ia- 
restrictions on the personal freedom of a representive or for the initia- | 


tion of proceedings against any representative. Even criminal a 
ceedings or any proceedings. against a representative in deten 
shall be suspended upon the demand of the Bundestag. 


4. The Bundesrat—The Bundesrat consists of members of the | 


Laendger Governments which appoint and recall them. Each Laendet 


] rae 3 itants 
has at least 3 votes; Laenders with more than 3 million inhabitan> | 


eac 


Laender may delegate as many members as it has votes. 
of eacl# Laender anay be given,only as a bloc and only by 
present or their substitutes. 

r ° 


. a f 


gompetent for federal legislation, For administrative agreements 
se 
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The Bunéesrat elects its President for one year. The President 
convokes the Bundesrat, He must convoke it if the members have 
at least 2 Laender Governments or the Federal Government so de- 


« mand. The decisions of the Bendesrat are taken by at feast a majo- 


rity of its votes. It draws up its own rules of procedure. Its pro- 
ceedings are open to the public, although the public may be excluded 
if two-thirds majority so decides. The members of the Federal 
Government have thé right and on demand the duty to participate 
In the deliberations of the Bundesrat and its committees. The 


Bundesrat must be kept currently informed by the Federal Govern- 
ment of the conduct of Federal affairs. 


5. The Federal President—The Federal President is elected by 
the Federal Convention. Every citizen of Germany js eligible who 
is entitled to vote for Bundestag and has reached the age of 40 years. 
The term of office of the Federal President is 5 years. Re-election 
for a consecutive term is permissible only once. 


The Federal Convention consists of the members of the Bund- 
estag and an equal number of members elected by the popular 
representative bodies of the Laender according to the principle of 
proportional representation. The Federal Convention meets within 
30 days before the expiry of the term of office of the Federal Presi- 
dent and in case of premature termination, within 30 days after this 
date. It is convoked by the President of the Bundestag A _ person 
receiving notice of the majority of the members of the Federal Con- 
vention is elected as President. If such majority is not obtained by 
any candidate in two ballots, the candidate receiving most votes in a 
further ballot is elected. The Federal President need not be mem- 
ber of either the Government or a legislative body of the Federation 
or the Laender. He should not hold any salaried office nor engage in 
a trade nor practice a profession nor belong to the management or 
the supervisory body of a profit-making enterprise. In the event of 
the Federal President being prevented from exercising the authority 
of his office, or in the event of a premature vacancy in the office, his 
authority is exercised by the President of the Bundesrat. 


Orders and decrees of the Federal President are valid only 
when countersigned by the Federal Chancellor or the competent 
Federal Ministers. This however does not apply in the case of the 
appointment and dismissal of the Federal Chancellor, or in the case 
of the dissolution of the Bundestag. The Federal President represents 
the Federation in matters concerning international law. He conclu-e 
des treaties with foreign states on behalf of the Federatjon. He 
Accredits and receives envoys. Treaties which regulate political 
relations of the Federation or refer to matters of federal legislation, 
require the approval or the participation of the respective bodies 
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ing the Federal administration¢ apply corres. 
erning 


“the provisions cone - profession nor Selong to the supervisory body of any profit-making 


dingly. se enterprise. The Bundestag can express its lack of confidence in the 

proto) oe aa = asident also apposnts and See scale Federal -5 Federal Chancellorsby a vote of the majority of its members and by 

i 3 The Federal Aue ivil servants. In individual cases he exer. « Submitting a request to the Fe@eral President for the dismissal of the 

h | Judges and the BeoS ot behalf of the Federation. Federal Chancellor. An interval of 48 hours must be there between 

cises the right of pardo iL president the motion of rf~-confidence and the election of the new Chancellor. 

f the President—The Federa uesid n can be The Federal Chancellor appoints a Federal Minister as his Deputy. 

Impeachment 0 destag or the Bundesrat before | t ae Federal] The Federal Chancellor’s or a Federal Minister’s tenure of office 

Pile | impeached by the Be wilful violation of the basic law or any ends with the convening of anew Bundestag: a Federal Minister's 

2 Constitutional pour saayttarn (Oo impeachment must be introduced tenure of office also ends with any other termination of the tenure of 
i bth él other federal law. The bers of the Bundestag or one. Office of the Federal Chancellor. 

{ 


the mem sits : 
Ht fe ae. lon the Bundesrat. The decision to impeach 
io bin oe fourth of th 


8. The legislature of the Federation: The Laender has the power 
Phe | : majerity of two-thirds of the members of the Bundestag 
re requires a me 


to legislate in so far as the basic law does vest legislative powers in 
I the Federation. The competence of the Federation and the Laender 
t 2 ° th 5 . ac o , s . 5 . iets : © = ne acnde 
ek Ewe, thirds ae commissioned by the Peeey preeieaes aaa is determined in accordance with the provisions concerning exclusive 
ene l Seareritional Court finds the Federa es gullty and concurrent legislation. In the field of exclusive legislation of 
the Federa SIRE 


votes of the Bundesrat. The prosecution jg 
e , 


meee 


o jolation, it may declare him to have poulered us office, the Federation, the Laender has the power to legislate only if they 
if of wilful viola ;F impeachment proceedings the Federa _ Constitu- are expressly so empowered by a federal law. In the field of concur- 
1 eS nae ‘ati orders debarring the Federal President from Tent legislation, the Laender has the power to legislate as long as 


tional court may [ s det 
exercising the authority of his office. 


6. The Federal Government : The Federal Government consists 


the Federation makes no use of its legislative power. The Federa- 
tion has exclusive legislation on foreign affairs, citizenship in the 
Federation, freedom of movement, passports, immigration and 


anny 


Ca ee oe ee od 
NB owe ‘ <a 


we ne oo 


he Federal Chancellor and the Federal Binistets., We ae migration and extradition: currency; money and coinage: weights 
LE ae “al ted by the Bundestag on the proposal of the Federa and measures and regulation of time and currency; the unifor- 
ae Me ellor ae cae ie eiecred by the majority of votes of the Bundestag mity of the territory as regards customs and commercial purposes; 
az a} President. iiting. If the person proposed for appointment is not commercial and navigation agreements; the freedom of traffic in goods 
——_ = esas me tag may within 14 days of the ballot elect a Fed- | and exchanges of goods and payments with foreign countries includ- 
5 ‘ elected muse uues Scie ian one half of iis members; if the Federal j ing customs and border control; federal rail roads and air traffic; 
s cual eheacellor a rested within this period, a new ballot may take postal services and telecommunications; the local status of persons 
Chancellor is not elec ceiving the greatest number of votes shall inthe service of the Federation; and all public law corporations 
| place in which the person Bs ted obtains the votes of the majority directly controlled by the Federal Government; Industrial property 
be elected. If the person e he a deral President is obliged to appo- rights; cooperation of the Federation and the Laender inthe field 
of a poet Denes tte Saas If the person elected does of criminal, police and any matters concerning the protection of the 

int him within d ‘ ¥ 


constitution; the establishment of the Federal office of criminal pol- 
ice as well as international prevention and repression of crime; statis- 
stics for federal purposes. 


i i jori > i t within 7 days 

ot obtain this majority, the Federal President mus or 
either appoint him or dissolve the Bundestag. The Federal eee 

ters are appointed by the Federal President upon the proposal of the 


Federal Chancellor. The concurrent list for legislation is as follows : constitution 
determines of the courts and their procedures: national census; right and settle- 
7. The Federal Chancellor : The Federal Chancellor deter fal ment of foreigners; protection of German works of art and cultures; 
the general policy of the State. Within the limits of this gene At national census; right and settlemeat of foreigners: protection of 
policy each Federal Minister conducts the business ef his departing German works of art and culture; rehabilitation of refugees: citizen- ° 
eindependently and on his own responsibility. The Federal Gore ship in the Laender; matters pertaining to war and peace; assistance 
ment decjdes on differences of opinion between the Federal Ministel t6 war disabled persons and to their dependents; law relating to the 
The Redes Chancellor conducts the business of the Federal Boxee economy (mining, industry, power supply, crafts, trades, commerce, 
merit in accordance with the rules of procedure, adopted by it a j “banking and stock exchange, etc); labgurelaw ; scientific aresearch; 
approved by the Federal Presigent. The Federal Chancellor canno i * transfer of land ang real estate; prevention of abuse of economic 
. . . . e 
f hold any other salaried office nor,cngage in a trade nor practise any, x > 2 8 
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" power; import and export of agricultural» and forestry products; 


i i j i and 
prevention of diseases; protection concernjng traffic My ipod oa 
be by . © . a 
stimulants; ocean and coastal shipping; road trafféc; constru 
¥ . . . 
maintenagce of highways; rail roads. © 


Within the conditions set forth above, the Bedetatce pes 
right to issue general provisions concerning the local ste 
persons employed in public service. 


Public service of the Laender and other public law conporar 
tions; the general law to govern the press and motion pic ae 
preservation of the nature and the care of the countryside, 1a 
distribution; regional planning and water conservation. 


Bills in fe Bundestag are introduced by the Federal oo 
ment by members of the Bundestag or by the Buea fre 
bills of the Federal Government are to be first submitte 


Bundesrat. 


heir 
federal laws are passed by the Bundestag. After t 
aineeey they are submitted to the Bundesrat by une Bees ae 
the Bundestag. The Bundesrat may within two wee Ks $ he rece 
of the adopted bill demand that a committee composec men ets 
of the Bundestag and Bundesrat be convoked to consider ae i 
jointly. The composition and the procedure of this oo eis 
reculated by the rules of procedure agreed by the Sue ag ong 
require the approval of the Bundesrat The approva oO A aude 
rat is not required for a law but the Bundesrat may ES wi si a 
week a law passed by the Bundestag. The veto a opt 1 by 4 
majority of the Bundesrat votes can be rejected by the eels of 
a majority of the Bundestag members. If the Bundesrat has a oP z 
the veto by a two-thirds majority of votes, then the rejection by the 
Bundestag requires the majority of two-thirds of its members. 


9. The Basic Law & Its Amendment. The basic Jaw may be 
amended only by a Jaw expressly amending or simplifying the text 
of the basic law. Such a law requires the approval of two-thirds of 
the Bundestag members and two-thirds of the Bundesrat votes. The 
basic law cannot be amended in so far as the organisation of the 
Federation into Laender and the basic participation of the Laender 
in legislation or the basic principles concerning human rights are 
concerned. 


hal 


Decrees: The Federal Government, a Federal Minister of 
Land Government scan issue decrees having the force of Jaw: The 
approval of the Bundesrat is required for such decrees issued by tne 
Federal government or a Federal Minister concerning the basic. 
principles and charges forethe use of facilities of the federal rail- 
roads; of*the postaé services an¢ of tele-communications; concerning 


€ la 


CONSTITUTION OP WEST GERMANY 155 


the gonstruction and operation of the rail roads as well as for dec- 
rees having the force af law issued on the basis of the federal laws. 


10. Legislative Emergency: The Federal President may at 
the request of the Federal Government and with Bundesrat app- 
roval declare a state of legislative emergency with respect to a bill 
if the Bundestag rejects the bill although the Federal Government 
has declared it to be urgent. If the Bundestag, after a state of 
legislative emergency has been declared, again rejects the bill or 
Opposes it in a version unacceptable to the federal government, the 
law is deemed pas8ed provided that the Bundesrat approves it. Any 
bill rejected by the Bundestag may be passed within a period of six 
months after the first declaration of the state of legislative emergency 
during the term of office of a Federal Chancellor. A further 
declaration of a state of legislative emergency is inadmissible after 


expiration of the above period and during the term of office of the 
same Federal Chancellor. 


11. Federal Administration: The Laender execute the Federal 
laws as matters of their own concern. They determine the establish- 
ment of authorities and administrative procedures in so far as the 
federal] laws approved by the Bundesrat do not otherwise provide. 
The Federal Government may, with the Bundesrat approval, issue 
general administrative provisions. When the Laender executes the 
federal laws on behalf of the Federation, the establishment of the 
administrative agencies remains the concern of the Laender. The 
Federal government regulates the uniform training of civil servants 
and government employees. The heads of administrative agencies 
at intermediate level are appointed with its agreement. 


The Laender authorities are subject to the instructions of the 
competent highest federal authorities. The Federal Government 
seeks reports and documents and sends commissioners to all Laender 
authorities. The Federal Government controls administration of the 
foreign service, the federal functions; the federal rail roads; 
the federal postal services; the federal water ways and federal 
shipping. They also control the borders and central offices 
for police information and communications and protect the cons- 
titution through relevant police services. In case of an imminent 
danger to the existence or the liberty the democratic order of the 
Federation or of a Land, a Land seeks the services of the police 
forces of another Laender. If the Land concerned fails to combat the 
danger, the Federal Government may place the police in that Land 
and the police forces of the other Laender under its own charge. 
This measure, however, is only temporary and has to be rescinded 
after the elimination of the danger or on the demand of the 


Bundesrat. 2 


12. The Jitdiciary : Judictl authority Is vested in the judges. 
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Constitutional Court, by the Supreme ; Constitutional disputes within a Land are referred by Land 
i is exercised by the Federal on rts providéd for in the Basic Law Legislation to the Federal Constitutional Court. If the Constitutional 
” It 4 ral Court, by the Federal cou eemiNon a bart interes to deviate hom cee nstitutional ' 
Teas! « pS the courts of the Laender. 9 


‘ . : . itution¢ i i Constitutional Court of another Land: 
n the interpreta Constitutional Court or of the, rE urt 5 
The Federal Constitutional Court deciets ving ae eine poe it must obtain the decision of the Federal Constitutional Curt. 
} ee a ispu > < 
of the basic Jaw 1n the Sen s ral Peeeicies or of other parties gran- The freedom of the 
duties of any of the ase Basic Law. It‘also decides on diffe- 


individual is restricted only on the basis of 
ted independent rights by as to the formal and material compata- 


f a formal law and with due regard to the procedures prescribed there- 


in. The detained persons cannot be Subjected to mental or physical 
len I 3 : F cry ee ea aa a mae Se Ped aoe 

! rences of opinion or douby Land law with the basic law, at the : il] treatment. Only a Judge is entitled to decide on the admissibility 

bi bility of the federal Jaw or t or of a Land “government or of and extension of deprivation of liberty. In the case of every such 

4 request of the Federal AAI ae Beas rs. It also interprets opinion in deprivation which is not based onthe order of a judge, a judicial 

{ ‘a eerieds of the Bundestag membe d duties of the Federation and decision must be obtained without delay. The police cannot hold 

fs ik bie hy _ of differences on the rights an anyone in its custody beyond the end of the day following the arrest. 

er ke fi oe reAcnder. e ‘ federal judges and A relative of the person detained or a person enjoying*the confidence 

i | ae he Federal Constitutional Court consists a SW eh aa must be notified without delay of any judicial decision ordering or 
i} ' The Federal © f the Federal Constitutiona 


° a) 
_ Half of the members A srat. bie , , : ! 
oe besitcted by the Bundestag and pee A ee naa 13. Administration of Finance: The Federation has exclusive 
iourt ¢ = long to the 5» . 


extending a deprivation of liberty. 


e : legislation on the customs and fiscal monopolies besides havi g - 
th i} Judges and members Bee ea. omecacnding agencies of the Land. current legislation on excise taxes, the Eats ss code aes 
mbit bt rat, the Federal poner rocedure of the Federal Constitutional court inheriiance and donations: taxes on estate, business etc. The Fede- 
"| ft The oe ee ce eae law. ; ration Tay by means of a federal law requiring the Bundesrat appro- 
| aes fi is determined by 1 Court is established for the maintenance val claim a part of the income and Corporation taxes to cover its 
1 ae fe The Supreme Federa 2 It decides cases in which the deci- expenditures not covered by other revenues, in Particular to cover 
ie | eae of the uniformity of federal law. for the uniformity of the Adminis- grants which are to be made to Laender to meet expenditures in the 
ie} CBE: sion is of fundamental importance | courts. The appointment of the field of education, public health and welfare. The final distribution 
i aaah tration of justice by the high aes oe sau conccted jointly by the of the taxes between the Federation and the Laender should be de- 
ei judges of the Supreme Federal Sea es for the selection of judges cided by concurrent legislation and by means of a federal law requir- 
ia Federal Minister of Justice anda yo Bicean@ancequall numeednn ing the Bundesrat approval. 
a consisting of the Land Minister of Ju The Federation and the Laender are autonomous and mutually 
ai | members elected by the Bundesrat. : shicl independent with regard to their respective budgets. The budget is 
Hip) Next in the judicial ladder are the High Federal Courts wie established before the beginning of each year balancing the revenue 
h function in the spheres of ordinary, administrative, finance, le and expenditure. Norell capeud nats ae Peeroved for one et 
leq and social jurisdiction. ut in  specia cases they may be approved for a longer period. 
bs A ¥ : ' isciplinary courts Expenditure exceeding the budget and an extraordinary expendi- 
= fi Psa eae ae eancerteval civil aérvante and "federal ites must have the approval of the Fetletal Minister of pinanee and 
for GIscipi1 = 5 may be given only in case of unforeseen and compelling uecessity. 
judges. - “Otte The Federal Wanita: of Finance submits to the Bundestag and 
The judiciary in West Germany is independent and functio Bundesrat an annual account of all the revenues and expenditures 
according to Jaw. as well as of assets and _ liabilities. This account is audited by an 
Judges can be dismissed before the expiration of their term of Audit Office, the members of which enjoy judicial independence. 
office or suspended or transferred or placed on the retired list a y ° 
by the decision of a court and only on the ground _and accor ne , > 
fo the procedure provided for by law. If a federal judge ya ° e i 
the princfples of the basic law or the constitutional order of a ai * . if 
the Federal Constitutional Court may upon the request of the — . e° ° 
Bundestag rule wah a two-thirds Majority that the judge be ea f Eh we ° ® : 
ferred to another office or pladed on the retired list. In cases of wil- 4 3 . he 
ful infringement only$ dismissal may be ordered. “ $ 
ej. ' © 
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CHAPTER XV 


¢ C 
CONSTITUTION OF THE ITALIAN REPUBLI 
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National Flag—The Flag of the Republic is the Italian tri- 
colour: green, white ind red inthree vertical bands of equal 
dimensions, - 

Protection of Civil Liberties—Personal liberty is inviolable. No 
form of arrest, inspection or personal search is allowed nor any other 
restrictions whatsoever of personal liberty permitted except by war- 
rant of judicial authority and only in cases and modes _ provided by 
law. The police may adopt provisional measures which must within 
48 hours be communicated to the judicial authority and if this autho- 
rity does not withen the next 48 hours approve the action of the 
police, they are understood to be revoked. Any physical or moral 
violence to persons Subject to restrictions of personal liberty is a 
crime punishable under law. Every citizen may Mgve and travel 
freely in any part whatsoever of the national territory except for gene- 
rally applicable limitations which the law establishes for reasons of 
health or security. Restrictions cannot be imposed on political 
reasons, Citizens have the right to assemble peacefully without 
arms. Notice is not required for meetings in places open to the 
public, Secret associations are however prohibited and those which 
pursue military aims by means of organisations of military character. 
There is complete freedom to profession of religious faith in what- 
ever form, individual or collective, to propagate it andto conduct 
worship in private or in public provided this does not involve rites 
contrary to morality. Citizens have the right freely to manifest 


their thought by word, by writing and by every other means of 
dissemination. 


The Constitution recognises the rights of the family as a natu- 
ral society based on marriage. Marriage is founded on the moral 
and juridical equality of the parties within the limits established by 
law to guarantee the unity of the family. Parents are expected to 
support, instruct and educate their children. The Republic by eco- 
nomic measures facilitates the development of the family and the 
fulfilment of the tasks. It protects maternity, infancy and youth 
favouring the institutions necessary for this aim. 


The Republic protects health as a fundamental right of the 
individual and as an interest of society and guarantees free care to 
the indigent. The freedom of art and science and freedom of instruc- 
tions is guaranteed. There are general standards for instructins 
and institutes. Organised groups of private persons have the right to 


establish schools and educational institutions without burden to the 


State. ? 


In the field of economic relations, the Republic protects labour 

. in all its forms and applications. It looks after the development of 
professional advancement of all workers. The workers, have the 
- Sight to compensatton proportionat® to the quantity and quality of 
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advancement of labour and in harmony with the requirements of 
production. With a view to encouraging and protecting savings in 
all its forms, the congfitution disciplines, guarantees and controls 
administration of credit. It encourages the use of pepular savings 
for the advancement of agficulture and productive land, directly 


cultivated, and for investment in the great productive enterprises of 
the country. 


4. Political Ofganisation : All citizens, men and women, 
who have reached the age of majority have the right to vote, which 
1s personal and equal, free and secret. Its exercise is a civic duty. 
The right to vote is not limited except for civil incapacity or by 
reason of irrevocable penal sentence or in cases of moral unworthi- 
ness declared by law. All citizens have the right to associate freely 
in political parties in order to compete by democr&itic methods to 
determine national policy. All citizens of either sex may hold public 
offices and elected positions on the basis of equality. 


5S. The Parliament: The Parliament is composed of the 
Chamber of Deputies and the Senate of the Republic. It asseribles 
In joint session of the members of the two chambers only to decide 
costitutional amendments or matters, The Chamber of Deputies is 
elected by universal and direct suffrage in the proportion of 1 Deputy 
for 80,000 inhabitants or for fractions greater than 40,000. All 
voters above 25 years are eligible to seek election as Deputies. 


The Senate of the Republic is elected on regional basis. To 
each region is attributed one senator for 2 lakhs inhabitants or for a 
fraction greater than 1 lac. Every region can have at least six 
senators except the Valle d’ Aosta as a single senator. The Senators 
are elected by means of universal and direct suffrage by the voters 
who are above 25 years. Only those voters who are above 40 are 
eligible for election as Senators. The President of the Republic may 
nominate as senators for life citizens who have brought renown to the 
country by merits of the highest order in the social, scientific, artistic 
or literary fields The Chamber of Deputies is elected for 5 years 
and the Senate of the Republic for 6 years. The term of either 
Chamber cannot be extended except by constitutional amendment 
or in case of war or emergency. The election of new Chambers 
takes place within 70 days of the end of the term of the preceding 
ones. The first meeting of a new Chamber should take place within 
20 days of the election. The Chambers are supposed to have two 
sessions in a year and are scheduled to meet on the Ast day of 
February and of October. Each Chamber may be exceptionally con= 
woked on the initiative of its President or that of, the "President 
of the Republic or on that of one-third of its members. If one 


- Chamber meets for such exceptional session, the other is also 


convoked automatically. Each Chamber elects fromsamong its 
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7. Referendum—The Constitution can be abrogated totaly a 
partially*by means of a popular referendum when such a ioe The 
is demanded by 5 lac electors (voters) or by regional councils. 


6. Legislative procedures : 
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ratification of international treaties. All voters are eligible as elec- 
tors of the Chamber of DeButies have the right to participate in the 
referendum. The proposal submjtted to referendum is declared as 


approved if the majority of those eligible participate in the voting 
and casts their votes thereof. 


8. Decrees—The Government cannot issue decrees without 
delegation of such powers by the Chambers. In cases of emergency 
or urgency the Government can on its Own responsibility adopt 
provisional measures having the force of law but the same must be 
converted into law by being presented to the Chambers which even 
if dissolved should be convoked for the purpose within 5 days of such 

_ Provisional measure being adopted. Decrees cease to We valid if 
they are not converted into law within 60 days of their publication. 


International treaties of a political nature are ratified by an autho- 
rity of the Chambers. 


The Chambers approve each year the budget and the accounts 
of expenditures presented by the government. Provisional exercise 
of the budget cannot be considered except by amendment of the 
constitution and for periods not exceeding 4 months in any case. 
New taxes and new expenditures cannot be enforced without the 
prior approval of the budget by the Chambers. 


Committee of Parliament—Each member has the right to 
provide for investigations on matters of public interest, For this 
purpose, it can nominate from among its members a Commitee for- 
med to reflect the proportions of its various groups. The Committee 
of Investigations enjoys the same powers and limitations which are 
applicable to the judicial authority. 


9. The President of the Republic—The President of the Repub- 
lic is elected by Parliament in a joint session of its members. Three 
delegates for each region elected by the regional council in such a 
manner as to assure representation of minorities, participate in the 
elections. The election of the President of the Republic takes place 
by secret ballot and requires a two-thirds majority of the Assembly. 
After the third ballot an absolute majority is sufficient for his elec- 
tion, The President of the Republic should be above 50 years and 
enjoy full civil and political rights. The office of the President of 
the Republic cannot be held along with gny other office of profit. 
The President is elected for 7 years. The new President is elected 
30 days before the expiration of the term of the President in offite. 
The joint session of the Parliament for the election of the President 
is convoked by the President of the Chamber of Deputiex_ The joint 
Sesston is also attended by the Regional y delegates. _ During, the 
psriod the President of the Republic carmot perform ‘his functions, 
his ftinctions are performed by the President gf the Senate. » 
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of the acts of the Government and also audits budget of the 
administration. It exercisgs control over the financial administration 
of bodies to which thecstate regularly contributes. It reports directly 
to the Chambers on the result#of the audit so executed. These 
bodies are entirely independent of the Government. 


11. The Judiciary—The judicial function is exercised by 
regular judges instituted and regulated by norms governing the judi- 
cial order. Special judges can be instituted only for stipulated sub- 
Jects as sections attached to the regular judicial organs. The Coun- 
cil of the State and the Court on Accounts have jurisdiction over the 
protection of legitimate interests over the judiciary. Military courts 
in time of war have jurisdiction over military crimes committed by 
members of the Armed Forces. The judiciary constitutes an auto- 
nomous organisation independent of every other power. The Supe- 
rior Council of the Judiciary is presided over by the President of the 
Republic. The first President and the General Procurator of the 
Court of Cassation are the chief members of this council. The other 
members are elected. Two-thirds of the regular judges are from 
those belonging to the various categories and one-third by Parlia- 
ment in joint session from the regular University professors of law 
and lawyers, who have had 15 years of practice. The Council also 
elects the Vice-President from among the members chosen by Parlia- 
ment. The elected members of the Council remain in office for 
4 years and are not eligible for re-election. So long as they are hol- 
ding judicial office, they cannot undertake professional practice nor 
become members of Parliament, nor join any Regional Council. The 
Superior Council of the Judiciary performs functions relating to 
appoints, assignments and transfers and promotions and discipli- 
nary measures in regard to judges. There is provision for appoint- 
ment of honorary judges by the Superior Council of the Judiciary. 
These may be appointed on ground of outstanding merit, regular 
University proficiency in law and proficiency in legal profession. 


Judges cannot be removed from service or assigned to another 
seat or function except asa result of decision by the Superior 
Council of the Judiciary, either for a just cause and with the guaran- 
tee of defence or with the consent of the Judge himself. The Minis- 
ter of Justice has the right to institute disciplinary action. _ The 
Public Prosecutor enjoys for his office the guarantees established 
according to the norms of the Judicial order. The judicial authority 
has the judicial police directly at its disposal. 


12. The Regions, Provinces and the Communes : The Regublic 
is divided into Regions, Provinces and Communes The Regions 
are constituted as autonomous bodies with their own powers and 
functions. Particular forms and conditioys of autonomy are attribu- 
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° 
in a position to functian. It can also be dissolved for reasons of 
national security during an emergency. Dissolution can be carried 
out by a decree of the Presidcht of the Republic stating tte reasons 
for the same after hearing a committee of Deputies and Senators 
constituted for Regional questions. The decree of dissolution is 
accompanied by the namination of a commission composed of three 


citizens who are eligible for the Regional Council. This Commission 


. . . S 
announces new elections within three months and prevides for ordi- 
nary administratio 


| tion, within the competence of the Regional Council’s 
committee; particularly for such acts as cannot be postponed. These 
acts are subject to ratification by the new Regional Council. 


The Provinces an 
within the scope of the 
Republic. The Proy 
sive administrative f 
tion, 


d the Communes are autonomous bodies 
principles fixed by the general laws of the 
inces are sub-divided into districts with exclu- 
unctions for the sake of further decentralisa- 


13. Constitutional Court : The Constitutional Court decides 
on controversies regarding the constitutionality of the laws and of 
acts emanating from the state and the Regions. It also decides on 
conflicts arising over constitutional assumption of powers within 
the state; between the state and Regions and between the Regions. 
This court also has the right to decide on impeachments of the 
President of the Republic and of the Ministers. The court is com- 
posed of 15 judges; one-third named by the President of the Repub- 
lic, second third by the Parliament in Joint session and the last third 
named by the Supreme judicial bodies, ordinary and administrative. 
The judges of this court are chosen from the legislatures of the 
Superior Courts including Magistrates in retirement, from regular 
University professors of law and lawyers, who have had 20 years of 
practice. The Court elects its President from among its members. 


The Judges are nominated for 12 years but cannot take the second 
term. 


14. Amendment of the Constitution: Amendments of the 
Constitution can be passed by each Chamber in two successive 
deliberations at an interval of not Jess than three months and are 
approved by absolute majority of the members of each Chamber in 
the second voting. The laws then are submitted to popular referen- 
dum when within three months of “their publication a demand is 
made by one-fifth of the members of either Chamber or by 5 lac 
electors or by 5 Regional Councils. A law submitted to refefendum 
is*not promulgated unless it is approved by a majority of the valid 
ballots. Referendum does not take place if a law has been approved 
‘in its second voting by a majority of swo*thirds of the members of 
each Chamber. The Republican fdrm is not subject to the consti- 
“tutional amendment. - was 
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CHAPTER XVI 
CONSTITUTION OF INDONESIAN REPUBLIC 


1. General Information : INDONESIA is the greatest archi- 
pelago in the world It consists of five main islands and 30 smaller 
archipelagoes dotalling 13,677 islands of which 6044 are inhabited. 
The name Indonesia is composed of the two Greek words : Indos, 
Indian or East Indian and Nesos, Island. So Indonesia literally 
means East Indian islands. 


Indonesia’s 13,000 islands can be divided into four groups : 


1. The Great Sunda Islands—Java and Madura, Sumatra, 
Kalimantan (Borneo minus East Malaysia) and Sulawesi—70.7 p. ¢. 
of total land area. 


2. The Lesser Sunda Islands of Nusa Tenggara—Bali, Lombok, 
Sumbawa, Sumba, Flores, Alor, Savu, Roti, and Timor—3 86 p. c. 
of total land area. 


3. The Maluku Islands—Halmahera, Ternate, Tidore, Moti, 
Makian, Morotai, Batjan, Obi, Seram, Ambon, Banda, Kai, Aru, 
Tanimbar, Babar and Water—3.81 p. c. of total land area. 


4. West Irian and surrounding islands—Waigeo, Biak, Misool, 
Japan—22.16 p. c. of total land area. 


2. Constitutional History—Japanese forces occupied Indonesia 
from March 1942 to August 1945 after the surrender of the Dutch 
Army, following the fall of Hong-Kong, Manila and Singapore. For 
the sake of furthering and preparing for Indonesia’s independence, 
Ir. Sukarno and Dr. Mohammad Hatta gave limited assistance to 
the Japanese occupation authorities. By the end of the Japanese 
military rule, much unrest existed and many insurrections flared up 
against them such as in Tasikmalaja, Indramajau, Blitar, Sumatra, 
Kalimantan, etc. The Japanese tried to popularise their theory of 
“Co-prosperity Sphere in Great East Asia’ but it did not work. 
Duringsthis period, the Japanese adminstration recognised the red 
and white national flag, the Indonesian Raya national anthem and 


Bahasa Indonesia as the national language. 


After persistent démamds, complete Indonesianisation of the 
civil adrginistration was achieve which was the’necessary conditien, 
for the buildmg*up of the national civil service for the foundation of 
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Wee Republic after the Proclamation on 17th August 


_ The final defeat of Japan by the Allied Forces on 14%h August 
1945, was a welcome opportunity for the Indonesian people to pro- 
claim their Independence under the leadership of Sukarno and Hatta 
on 17th August. Five State Principles were formulated and adopted 
consisting of: Belief in the One Supreme God, Civilized Humanity, 
Nationalism, Democracy and Social Justice. 


_ The 1945 Constitution was adopted on 18th August with strong 
Presidential powers, a Parliament, a Supreme Advisory Council, 4 
State Finance Comptrolling Body and a People’s Consultative 
Assembly or Madjelis Permusjawaratan Rakjat as th® embodiment 
of People’s sovereignty. 


The national flag, the Red and White was officially accepted, 
as well as the Bahasa Indonesia as the common national language. 


, After a prolonged struggle for independence marked by violent 

intermittent struggle a Round Table conference was held at the Hague 

in November, 1949 in which Netherlands signed an agreement with 

Indonesian leaders as follows: ‘The Netherlands unconditionally 

and irrevocably transfers complete sovereignty over Indonesia to the 

Republic of the United States of Indonesia and thereby recognizes 

the said Republic of the United States of Indonesia as an independent 

and sovereign state’’. [Indonesia accepted the sovereignty on the basis of 
the provisions of the constitution drafted by Indonesia’s own leaders. 

The transfer of sovereignty by the Netherlands was explicitly uncondi- 
tional and without limitations upon Indonesians to their right to amend 
or basically change that constitution at will. However, the price of 
the Netherlands’ relinquishment of its claim to sovereignty was a 
stipulation that the transfer of authority be made not to the Republic 
but to a Federal Indonesia, of which the Republic would be merely 
one of 16 component units. Although the Federal system of govern- 
ment given under the agreement remained intact, only for a few weeks 
and thereafter progressively disintegrated until replaced by a uni- 
tarian form of government in mid-August 1950, less than 8 months 
after its inception, this legacy had long term impact on the character 
of the subsequent government and the problems confronting it, 
some of which continue to persist till today. 


3. Formation of Federal Government—Much of the ground 
Work for the Hague Conference was laid in Java Treaty, 1939 in the 
course of preliminary negotiations held between delegations from the 
Republic and the representatives of the, 15 Dutth created states. 
Foremost among the accomplishmgnts of the Hague conference was 
the draft outline of a constitution for the envisaged Federal Order 
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and the agreement that its constituent states should have no military 
forces of their own. After some revision work.by the Republican 
and Federalist delegations to the Hagee conference, the draft consti- . 
tution enferged as the Constitution of the Projected Federal Republic 
of the United States of Indonesia. This Federal state was according 
to some a weirdly unbalanced and distorted organism. 


The Constitution provided for a Federation composed of 
16 states Whereas the largest component, the Republic of 
Indonesia (comprising about half of Java and_ three-fourths of 
Sumatra) had a population of more than 31 million, the State of 
Riau (comprising the Archipilaego, (just off Singapore) with 
a population of about 1 Lakh, Highlands, Bangka and Billiton, each 
a State, Borned, divided into 5. Each of these 16 states regardless 
ofits population was represented by 2 Senators. The Senate was 
granted co-legislative authority with the House of Representatives on 
matters, “‘referring particularly to one, several or all participant 
territories or parts thereof, or concerning the relations between the 
Republic of the United States of Indonesia and the constituent 
states”. Only a two-third majority of the members of the House at 
a session where at least 2/3rds of its total membership was present, 
could over-ride the Senate in such matters. 


The Dutch-created Federal components were provided further 
protection by a provision that 100 of the 150 members of the House 
should come from the 15 Dutch-created states whereas the Republic 
of Indonesia, the Federation’s major component, would have only 
50 representatives, 10 less than it was entitled to, on the basis of 
population. Each of the states was free to decide on the matter of 
selecting its representatives to both the Houses of Parliament—whe- 
ther by election or appointment. 


Although the Government which comprised the Cabinet plus 
the President was obliged to share legislative power with the House 
of Representatives on all matters and with the Senate on those 
matters in the compass of its authority, the constitution expressly 
stipulated that the Cabinet would not be responsible to either of the 
existing representative bodies (Article 122). It was held that since 
most of their members had not been elected (and those few who had 
been chosen under conditions which fell far short of any democratic 
norm), Cabinet responsibility was not appropriate. Elections were 
fixed to be held within a year a€ per Article 111, after which the 
“Cabinet responsibility to the two representative bodies was to com- 
mence. e 


a 


Article 139 had its importance in so for as the liquidation of 
the Dutch sponsofed constituent states was concerned. It provided: 


“The Government op its owsf aythority and responsibility has the — 


right to epact emergency Jaws for the regulation of such matters o 
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federal governing power as demand immediate provision on account 
of urgent circumstances.”’ This clause weakened the prospects for the 
Survival of the Bederal system and by the unsympathetic attitude of 


the Federal Government’s> former Presid 
: ral ent cd 
Prime Minister Hatta. SprRsTaGs ange Quaes 


4. Conyersion To the Unitary form—I i i 
assumption of office, the Hatta Cabinet was couPe TENE pewite 
local demands, siven encouragement by President Soekarno and a 
number of high government leaders that the Federal legacy of the 
Netherlands be scrapped in favour of an unitarian political order 
The unitarian movement had its heyday from December 1949 to 
July 1950 and created a widely based and an increasingly ‘powerful 
popular demand for replacing the Federal Order, régarded as a tain- 
ted vestige of colonial control, by a unitary system of government 
designed to restore the revolutionary Republic to the position of 
Prominence. The active phase of the movement was precipitated by 
the attempted coup of de-mobilised Netherlands’ colonial soldiers 
led by Capt. Westerling. Not only did this do serious harm to 
Indonesia-Dutch relations, the incident caused grievous damage to 


the position of the federalists since it was discovered that Sultan 
amid, one of the chief leaders, of the Federalists had played a 
major part in planning the incident. Evidence that some of the 
had ties with Westeriee: factier cae West Java) Government 
had ; g, edited the Federalists. Popular 
indignation was so strong and widespread that the Federalists’ reprer- 
sentatives in Parliament had to support the Cabinet’s emergency law 
calling for Pasundan’s relinquishment of its powers to a State Com- 
missioner appointed by the Cabinet. This initiated a series of moves 
wherein under strong local pressure, the governments of most of the 
Federal States undertook to their Separate existence symbolising the 
change by amalgamating themselves with the old Republic. The 
process was, however, halted in East Indonesia where the troops of 
the Netherlands Indies Army’s demobilised-troops,temporarily resisted 
the landing of Republican troops. Within a few months, however, 
after a conference between Hatta and the Heads of States of East 
Indonesia and East Sumatra, these last two of the 15 Dutch-created 
states agreed to give up their identities and join the old Republic, in 
the establishment of a new Unitary Republic of Indonesia. On May 
19,1950 leaders of the Federal Government reached an agreement 
with those of the Republic of Ind@nesia on the basic character of the 
new Unitary state. Subsequently a draft unitary constitution baJved 
upon this agreement was finalised and presented to the House of 
Representatives and the Senate and to the Working Committee of 
the KNIP for approval with the understanding that these bodies 
could not amend it but only approve or disapprove it., After a few 


. * weeks these bodies approved the draft which ‘vas promulgatcd as the 
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“Provisional Constitution of the Republic of Indonesia” on Augyst 
15, 1950. It is this Unitary Constitution which, despite its provision- 


al character is still operative. : 


In order to ensure the smooth transfer from a Federal to a 
Unitary Government, Republican leaders found it necessary to pla- 
cate the largely Dutch selected representatives from the Dutch spon- 
sored states who held seats in the outgoing Senate and House. Thus, 
Art. 77 of the Unitary Constitution made a major concession to this 
group by providing that the new states’ unicameral legislature would 
incorporate the membership of the Federal Governthent Senate and 
House of Representatives together with those from the Republic’s 
High Advisory Council. As a result, more than 40 per cent of the 
membership of tlfe Parliament, which was to govern Indonesia from 
mid-1950 until Spring 1956 was made up of individuals who had 
worked with the Dutch in the states established by them and 
who, for the most part, owed their current parliamentary post- 
tion to their earlier collaboration with the Dutch. Some were men 
of political ability, but there were many whose careers had been 
marked by political opportunism and frequently by known involve- 
ment in governmental corruption. Not only did this make the uni- 
tary states largely non elected Parliament less representative than had 
been the Republic’s non-elected Parliament, but it also introduced 
an unhealthy political atmosphere, weakening both the moral autho- 
rity and the ability of the representative body that was charged with 
governing Indonesia during the critical six-year period prior to the 
general elections. Moreover, there was a long delay in holding 
these elections arising mostly from the fact that many of these men 
realised that elections would spell the end of their Parliamentary 


careers, 


5. New Constitutional Features 


(i) Pantja Sila—-The government of the Republic is a demo- 
cracy guided by Pantja Sila, the philosophical basis of the state that 
is composed of the five inseparable and mutually qualifying princi- 
ples of : 


1. Belief in the One Supreme God; 
2. Civilised Humanity; 

3. Nationalism; 

4. Democracy; and 

5. §ocial Justice. 


Indonesia places belief in God in the forefront of her philoso- 
phy of life. The people of Indonesia follow many different religions; 
there are fallowers of Islam; Christianity; Buddhism, and there are 


also men and women ‘Of no religion. But even thoSe who follow no® e« 
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religion, in their innate tolerance, recognise that belief in the 
Almighty is charagteristic of their nation, and so they accept the 
first Sila. > , 
be donelism for Indonesia is a liberating movemtent, a move- 
oa aaa, geaucst imperialism and colonialism; and a response 
se Based ne BOs o chauvinist nationalism, Indonesian Democracy 
democr: Ce ong royong (mutual assistance) and musjawarah, a 
Ocracy wisely led and guided by close contact with the people 


through cons ultati S Var 1h d ng deliberations to 
¢ on. Mu award means hol 

: ‘ Saks Ing 

achieve unaninnty. 


Re Ay un social justice is linked social prosperity, because the two 
eee cuprded as inseparable. Only a prosperous society can be a just 
ciety, although prosperity itself can reside in soc#al injustice. 


(ii) Element of material d i 
} d emocracy—Elements prov i 
various articles of the Constitution are : ; PE ae 


(a) equality of political rights: 

(b) equality of the rights of citizenship; 
(c) social equality; 

(d) cultural equality. 


Lili) Preamble—The 1945 Constitution is often referred to as 
the “Constitution of the Proclamation’, as it was the factual out- 
come and logical continuation of the act of proclaiming independ- 
ence, whereby the foundations of the newly won independent State 
were laid down ina written Constitution. It breathes the vitality 
and revolutionary spirit of the era in which it was born, the spirit of 
unity inspired by a common goal and of democracy based on the 
age-old Indonesian concepts of gotong royong, (mutual assitance), 
perwakilan (representative) and musjawarah (deliberations). 


; The Constitution of the Republic of Indonesia consists of 37 
articles, 4 transitional clauses and 2 additional provisions, and is 
preceded by a Preamble. 


In its four paragraphs, the Preamble contains an indictment 
of any form of colonialism in the world, an account of Indonesia’s 
struggle for independence, the declaration of that independence and 
a statement of fundamental aims and principles. 


Indonesia’s National Independence, according to the text of 
the Preamble shall have the state form of a Republic with soverei- 
gnty of the People and which shall be based upon: Bolief in One 
Supreme God, just and civilised Humanity, the Unity of Indonesia, 
and Democracy which is guided by the wisdonvin unanimity arising 
out of deliberations amongst representatives, meanwhile creating a 
condition of Social Justice for the whole of the people of Indonesia, 


, 


° ’ 


WORLD CONSTITUTIONS 


(iv) Social Objectives—Guided and inspired by these funda- 
mental principles, the basic aims to strive for are;to set up a Govern- 
ment of Indonesia which shall protect the whole of ‘the Indonesian 
People and their entire national land, to advance the gencral welfare, 
to develop the intellectual life of the nation and to contribute in 
implementing an order in the world which is based upon freedom, 
abiding peace and social justice. rs 


(v) The National Flag—The Indonesian National Flag is the 
Red and White Bicolour. Its form is square, its width being two 
thirds of its length. The upper part is red and the lower half is 
white, both being of equal size. 


The National Flag hoisted in front of Government Department 
buildings, Indone$ian Embassies, the Presidential Palace, and other 
official buildings should be at least two metres wide and three metres 


Iong. 


The historic flag which was hoisted at the ceremony of the 
Independence Proclamation of 17th August 1945 is only hoisted on 
Independence Day in front of the President’s Palace in the Capital of 
the State with ceremony and lowered at sunset of the same day. 


(vi) The Coat of Arms—The supporter of the Indonesian Coat of 
Arms is the Garuda, the golden eagle of Indonesian mythology, 
which is mentioned in Indonesian literature and depicted in the 
decorations of various temples built between the sixth and sixteenth 
centuries. This bud symbolises creative energy; its principal colour 
(gold) suggests the greatness of the nation, while its subsidiary colour 
(black) represents Nature. There are seventeen flight feathers on 
each wing, eight tail feathers, and forty five neck feathers, which 
denote the date of the Proclamation of Independence in 1945—17th 


August. 


The Old Javanese motto “Bhinneka Tunggal Ika” was first 
used by the Modjopait poet, Mpu Tantular, in the {5th century and 
means “Unity in Diversity’. It thus symbolises the unity of the 
Indonesian people who, in spite of some outward differences, are yet 
one at heart. 


The shield, recognised in Indonesian culture as the weapon of 
self-defence, retains its significance : it symbolises both struggle and 
protection. Its main background colours (red and white) are those 
of the national fiag, and its five fields represent the Pantjasila princi- 
cipl@s upon which the Indonesian State is founded. The bar across 
its centre refresents the Equator, which passes through the inlands 

e©of Sumatra, Kalimantan, Sulawesi and Halmahera and is a reminder 
of the fact that the Republic of Indonesia is the only country in 
tropical regiong whose people hava, by their own efforts, established 
a free and sovereign stat. wd 
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DIAGRAM 
THE STRUCTURE OF POWER IN THE STATE 


OF THE REPUBLIC OF INDONESIA 


. > pine LL 
The Nation’s spirit and 


outlook on life, 
PANTJASILA 


Preamble of the 1945 
CONSTITUTION 


1945 CONSTITUTION 


Madjelis Permusjawaratan—— 
Rakjat 
| 


Supreme The State Dewan President 
. “ S 
Court Comptrolling Perwakilan Adviccty 
Body Rakjat Council 


7. The People’s Consultative Assembly : Sovereignty is i 
hands of the people and is exercised in full by the Madjelis Parmuste 
waratan Rakjat (People’s Consultative Assembly), as the embodiment 
of the whole of the Indonesian people. The Madjelis therefore 
1S the highest authority of the State. » 


The Madjelis should be distinguished from the legislative body 

Baene for which there exists the Dewan Perwakilan Rakjat (People’s 

Ouncil of Representatives) which in,fact, is incrgorated within the 
s ° ° = e 
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Madjelis. ®he Madjelis is composed of all members of the Dewan, 
augmented by delegates from the regions and representatives . of the 
functional groups in society (farmers, werkers, businessmen, the 
clergy- intelligentsia, military, students, etc). 7The Madjelis sits at 
least on€e in every five years. Its pfimary competence 1s to deter- 
mine the Constitution and the broad lines of the policy of the State 
and the Government. It also elects the President and Vice-President, 


the persons responsible for implementing that policy. 


Members of the Madjelis are to be chosen through national 
elections. In the present transition period, until the general elections, 
the Madjelis is the Madjelis Premusjawratan Rakjat Sementara, 
abbereviated to MPRS, with the authority as laid down in the 1945 
Constitution. The President is the Mandatory of MPRS and has the 

ding to the Constitution. As the 


same power &s the President accor : 
leader of the New Order Government, he strives for the pure imple- 


mentation of the 1945 Constitution. 
The President 

The President is the highest executive of the Government of 
the State. He holds office for a term of five years and is eligible for 


re-election. 


As Mandatory of MPRS he must execute the policy of the 


State according to the Decrees which have been determined by the 
MPRS during its Fourth General and Special Sessions. In conduc- 
ting the administration of the State, authority and responsibility are 
concentrated in the hands of the Acting President. The Ministers 
of State are his assistants and are responsible only to him. 


The Dewan Perwakilan Rakjat (Gotong Royong) 

The Dewan (DPRGR) or People’s Council of Representatives 
is the Legislative Branch of the State. It sits at least once a year. 
Every statute requires the concurrence of the DPRGR. Members 
of the Dewan have the right to submit draft laws which need ratifi- 
cation by the Executive. 

Conversely, draft laws submitted by the executive, such as the 
Bill on the Government Budget, must obtain the agreement of the 
DPRGR. 

Dewan Pertimbangan Agung (DPA)—(Supreme Advisory Council) 

The DPA or Supreme Advisory Council is an advisory body 
assisting the President in his task of governing the State. A Law on 
the task and composition of DPA is awaiting the approval of the 
DPRE&R. . 


Mahkamah Agung—(Supreme Court) 
The Mahxamah Agung (Supreme Court) is the Judicial Branch 


of the State. In exercising?their judicial powers, the Supreme Court , 
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\ < . . e 
term government makes the Cabinet responsible for all legislation 
but it must share authority with the President, he and the Cabinet 


together making up the government., | 


As regards President’ s powers over the defence forces, there 


is slight contradiction in the provisions of article 85 and 127. Art- 
;: over the armed forces must be shared 


icle 85 indicates that authority 

by President and Cabinet. Article 127, however, states that ‘‘the 
President is in Supreme Command of the armed forces’. 

his regime exerted substantial political 
he heads of Cabinet and Parliament to 
the people in,public addresses which sometimes deviated considerably 
from policies of the Cabinet in question. These vaguenesses in the 
Constitution enabled Soekarno to pull decisive levers of power wit- 
hout having to assume constitutional respon ibility for the conse- 
Similararly Vice Presidency also conferred practically 
Dr. Mohammad Hatta who as the National 
ture only to Seokarno, brought a prestige which 
onsiderably more than suggested by the 


Dr. Soekarno during 
influence by appealing over t 


quences. 
immense powers on 
leader, second in sta 
lent the office powers ¢ 
constitution. 


§. Cabinet aud parliament: 
the Cabinet has generally been dependen 
the Prime Minister and the President. When they were cordial co- 
operation has been smooth making Cabinet’s work easier but when 
not so the Cabinet’ s task has been made difficult and its govern- 
mental effectiveness decreased. In case of divergence of views, the 
President has felt impelled to dissolve the Parliament thus imposing 
a serious limitation upon the effectiveness of Cabinet government in 


Indonesia. 


Political parties: The number of political parties represented in 
Parliament that existed from August 1950 to 1956, no party ever held 
more than 52 out of 236 seats and even following the elections of 1955 
none had more than 57 seatsin the new 273 Member Parliament. 
Indonesia’s multi-party system has thus always required a coalition 
government. The multiplicity of parties together with the fluctuating 
character of their relationships and asa result of the repeatedly 
shifting balance of powers within the parties has seriously under- 
mined stability. The Parliament has always severely limited the 
Cabinet’s ability to act with despatch and carry out a really efficient 
legislative role. . Indonesia’s political parties have been built from 
the top down, the leaders organising the mass following rather than 
a pecstene ery ae thrusting up its own leaders. Prior to 1952 elections 
the Islamik Masjumi “Council of Indonesian Muslim Association” 
were thé largest political party. Following the withdrawal of one 
of its major cpnstituent organisations, the Nahdatul Ulama it rec® 
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: So long as the Communist Party is strong i inf 
; unis g in Java and influen- 
Mae eaters, the predominently non-Commurist regions eRe Gh 
ioe ely to remain restive. Similarly, should proponents of 
seatisic ic state wield too much influence in Jakartg, predominantly 
’ aositic aie in the outer islands would feel uneasy. This super- 
aHTeee a of ideolggical differences upon regional econdmic and 

u ifferences presents a very knotty political problem. * 
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CONSTITUTION OF SPAIN 


1. The Fundamental Laws—Spain has an open constitutional 
system which was set up in 1938. It comprises a series of laws 
which by virtue of their nature fall into the category of fundamental 
laws. The system originated with the Fuero del Trabajo (Labour 
Law) of 9th March, 1938, later amplified by the constitutional law 
of the Cortes of 17th July, 1942, amended by that of 9th March, 
1916, the Constitutional Law of the Spanish People of 17th July, 
1947, the Law of the National Referendum of 22nd October, 1945, 
the Law of Succession in the Headship of State (26th July, 1947), 
the law regarding the National Movement (17th May, 1958) and 
finally by the Organical Law of the State (10th January, 1967). 


Throughout the past 30 years, Spain has been organising refe- 
renda to obtain public concensus on all the basic aspects of national 
life. The sense of open constitution in the fundamental laws is an 
outgrowth of the concept of regime with the principal norms at all 
times, in keeping with the special charactertistics and needs of the 
nation taking into account the attitude of the Spanish people. The 


religion of the people is Roman Catholic. 


The Constitution is Composed of a collection of laws, ordinanc- 
es and practices through which the country’s political life flows in an 
orderly and rational manner. The basic laws although not covering 
the whole constitution represents the most significant normative body 
within it and from the formal view-point are of highest puridical and 
political order. The basic laws are the Spaniards Charter, the 
Labour Charter, the Cortes Act, the Referendum Act, and the Act of 


Succession. 


2. Administrative Divisions—Administratively Spain is divided 
into 54 provinces grouped und€r the following 15 regions :— 


Andalusia, Aragon, Asturias, New Castile, Old Castile, Gata- 
lonia, Extremadura, Galicia, Leon, Murcia, Valencia, Navarre, Vas- 
congadas, Baleagics, and Canaries. Recently there have been adde 
to the 47 peninsular and Wee island provinces the newly create 
African provinces of Ifni, Sahava (Rio de Oro), Fernando Poo an, 


Rio Mufi. 2 
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y must be stipulated, if necessary subsidised by the 


economic activit 
€ 


State.” . 

Sina State shall ensure by all means possible: the highest stan-_ 
dards of working conditions, stimulate the economic | progress of the 
nation in agriculture, the expansion of irrigation projects and agra- 
rian reforms, direct and most equitable employment and distribution 
of public credit, safeguard and promote the thineral resources in the 
country, intensify the process of industrialisation, support the scien- 
tific research, protect maritime activities etc. | 

“Eyery Spaniard has a right to receive education and instruc- 
tion and the duty to acquire such education and instruction either in 
the family or in private or public centres, according to free choice, 
The State smSill ensure that no talent is neglected for lack of econo- 
mic means’. 

“Military proficiency is a mark of honour in the Spanish people 
and all Spaniards are obliged when called upon to do so within the 
provisions of the law. Spanish people have the right to establish their 
residence freely within the territorial limits of the nation’. 


“The Spanish State guarantees its workers the security of aid in 
terms of misfortune and recognises their right to assistance in old 
age and in the event of death, incapacity, unemployment and other 
contingencies.” 

5. Labour Law—The right to work is a significance duty im- 
posed on man by God, for the fulfilment of the individual aims and 
the prosperity and greatness of the country. Labour is one of the 
most notable attributes of hierarchy and the honour in itself to de- 
mand the assistance and protection of State, which implies employ- 
ment is guaranteed by the State to every Spaniard, The laws make 
obligatory the observance of religious festivals and holidays proc- 
laimed by the State without loss of wage. Every worker has a right 
to an annual paid vacation to provide him a period of rest. Busi- 
ness undertakings and commercial establishments shall organise 
necessary institutions to give workers access to all the cultural, enter- 
tainment, military, health and sports facilities during their leisure 
hours. The State shall seek to discover through the trade unions 
unions whether the economic and other conditions of workers are in 


keeping with their just needs. 


As regards the functioning of the private sector, the commer- 
cial firms, as producing units, shall dispose the elements within it in 
such g way as to subordinate personal factors to social factors. The 
managements of all undertakings—public or private—shall be cen- 
ducive to their, contribution to the common good of the nationa 
economy. National economy with all its elements is obliged to res~ 


pond sffficiently to the generation of the militant youth of the « 


nation.® 4 
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constantly assists the Head of the State in political and administrative 
matters. e 

The President of the Governmerft may retire from Office either - 
on the expiry of his term of office, or at his own request. Once his 
resignation has been accepted by the Head of the State, upon the 
decision of the Head of State in agreement with the Council of the 
Realm or ona no-confidence note by 2/3rd of the members of the 
Council of the Realm. 


death of the President, his functions shall 
esidents Or Vice-President | in the order esta- 
dof 10 days a new President will be nomi- 


In the event of the 
be assumed by Vice-Pr 
blished. Within a perio 
nated in the Srescribed manner. 


of the Government are 


The President and other members é al 
the Council of Minis- 


jointly responsible for the decisions taken by 
ters. 


(iii) The National Council : The National Council has the 


following functions :-— 
principles of the national move- 


ment (preambles) and to ensure that the transformation and develop- 
ment of the economic social and cultural structures are adapted 
with the demands of social justice. The Council is composed of 


the following members :— 


To define the integrity of the 


(1) One member elccted for each province. 


(2) 4 members appointed by the Head of the State from among 
persons who have rendered service of proven worth. 


(3) 12 members representing the basic structures of the 
national community, 4 amongst deputies of the Cortes, 4 deputies 
representing the local corporations and 4 representing the trade 


union organisations. 


(4) 6 members appointed by the President of the Council 


from amongst persons rendering service relevant to the functions 


in different departments 
« 


(5) The Secretary General should exercise the functions of 
the Véce-President. The Secretary-General is appointed by the 
Head of the State at the proposal of the President of the Government. 
He retires from.office upon the retirement of the President of the 
Government or when désired todo so by the President of the 
Government and with the appro¥al of the Head ef the State. " 
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The office of the Attorney General, the organ of communica- 
tion between the Government and the Courts, has the mission of 
promoting the opetation of iustice in defence of the public interests, 
protected by law and to procure before the courts and tribunals the 


maintenance of juridical order and the satisfaction of social interests. 
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(v) The Armed Forces : The armed forces are designed t 
guarantee the unity and independence of the country, the integrity 
of her territory, national security and the defence of the institutional 
system. A National Defence Junta, composed of the President of 
the Government, the ministers of the military departments, the Chief 
of the Supreme Staff and the Chiefs of Staff of the Army, the Navy 
and the Airforce propose'to the government the general policy and 
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in the gervide NE the state. The municipal and provincial compar giicns 
and /ddministrative organs are elected wy vote through the 


representative channels. 
© 


The ‘government is responsible for drawing up the general bud- 
get of the state and the Cortes must approve, amend or reject it. 
If the budget law is not approved any year before the first day of 
the following fiscal year, the budget of the ‘previous year shall be 
considered to be automatically prorogued until the new budget is 
approved. 


© 


It is the duty of Head of State to settle any questions — of com- 
petence between the administration and the judges of ordinary and 
special courts,gand those arising between the court of exchequer of 
the administration or between the courts of exchequer and the other 
ordinary and special courts of justice. 


The President of the Supreme Court of Justice, the Council of 
State, the Courts of Exchequer of the kingdom, the National Econo- 
mic Council are appointed by the Head of State from among three 
candidates proposed by the Council of the Realm. 


The Head of State before submitting to referendum a bill or 
proposed Jaw drawn up by the Cortes, asks the National Council to 
declare within 15 days whether in its judgement there exists any 
motive that might bring about an appeal of contra fuero. 


7. Constitution of the Cortes—The Cortes:is the highest organ 
of participation by the Spanish people in the affairs of the state. 
The free function of the Cortes is the elaboration and approval of 
laws, without prejudice to the sanctions reposing in the Head of 
State. 


_ The Cortes are composed of Deputies in the following catego- 
ries : 


(a) Members of the Government: 


(b) Members of the National Council; 


(c) the President of the Supreme Court of Justice, the Presi- 
dent of the Council of State. the President of the Supreme Council 
of Military Justice, the President of the Court of Exchequer of the 
Kingdom and the President of the National Economic Council; 


j (d) one hundred and fifty representatives of the Trade Union 
Organization; 


(e) one representative of the Municipalities of each Province 
elected by their fown Councils from among their members, and 


another from each of the eee of more than 300,000 inha- 
1 


bitants, and from th Municipalities of Ceuta and*Melilla, elected by 
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the respective Town Councils from among their TCHAES: one repre- 
sentative for each Proyincial Deputation and the Canary Island 
District, elected by the respective Corporations from among their 
members, and the representatives of the local Corporations of terri- 
tories not constituted in provinces, elected in a similar manner; 


(f) two Family representatives for each Province, elected by 
those appearing on the electoral rolls as head of families and 
married women, in the manner established by law; 


(g) the Rectors of Universities; 


(h) the President of the Spanish Institute and two representa- 
tives elected from among the members of the Royal Academies for- 
ming the Institute; the President of the Council for Advanced 
Scientific Research and two representatives of this founcil elected 
by its members. 


_ (i) Presidents of Technical, Civil and other associative bodies, 
Institutes, provisional organisations etc. 


(j) those persons who by virtue of their ecclesiastical, military 
or administrative status, or their service to the country, may be 
appointed by the Head of State, after approval by the Council of the 
Realm, up to a number not exceeding twenty-five. 


8 National Referendum—Law of the National Referendum 
(1945) considers it advisable to institute the direct consultation of 
the nation by public referendum in all those cases, in which because 
of the transcendent nature of the laws or the uncertainty of opinion, 
the Head of State should deal such a consultation appropriate. The 
referendum is extended to all men and women of the nation oyer the 
age of 21-years. 
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and Iqst much of her earlier local-self G ; 
a freely elected National Assembly aGovernment. ely in 1849, 
roviding for manhcod suffrage without property qulifi aaanEe 
1849 to 1886, Denmark had 10 less than six different ait fast 
primarily because of the problems growing out of her conti ane 
vs relationship with the Dutchies of Schheswig and Holstein. Th coe 
CHAPTER XVII stitution of 1886 was Jess liberal than that of 1849 but siavmmeae 


up only by the constitution of 1915 when the suffr 


CONSTITUTIONS OF DENMARK, NORWAY AND SWEDEN to include all men and women, 25 years of oA, age was widened 


1. General Information—The three countries enjoy a striking Norway was united with Sweden in 1814 at the decree of the 
degree of homogeneity. All are constitutional monarchies. In all European concert of powers without consultation of the Norwegian 
three, the vast majority are members of the established evengelical ; people. The constitution adopted at that time provided for a limited 
Lutheran Cfurch. The kings are required to be Lutheran. The constitutional monarchy. The king had merely a suspensive veto 
scandinavians are tutons with the exception of a few thousand apps The Parliament was able to wicld greater power and abolished the 
in the arctic region who are encouraged by the Swedish Government country’s hereditary nobility despite the objections of the Swedish 
to live in their traditional manner. There are uniform laws in the ! king. In 1907, Prince Karl of Denmark was invited to become king 
three countries in different fields. In the field of social legislation, of Norway. 
the citizen of one country living in another is entitled to the relief 
benefits of a citizen of the other. Yet in spite of strong habit of : Sweden has long beena unified monarchy in which Parlia- 
cooperation, the countries have no desire for political union. They mentary Government has developed gradually. The Constitution of 
have never been at war with one-another for the last century anda 1809 which established the Parliament is one of the oldest constitu- 
half. tions in the world with strong Parliamentary features making the 
king’s orders depending on the counter-signature of the new Council 
of State, appointed by him but responsible to the Parliament. Parlia- 
ment is called Riksgag in the local language. In 1866, the Riksgag 
reformed itself by replacing the four aspects with a bicameral Minis- 
try. This law together with the constitution of 1809 and two other 
Norway is 8 miles as large as Denmark but has slightly smaller laws concerning the succession to the throne (1810) and Freedom of 


population. The bulk of the population is concentrated in the South the Press (1812), amended in 1849, constitute Sweden’s written cons- 
where Oslo is located. Norway exports lumbur, wood pulp and tution, 

ee Bee auCcTGnade Iabine: 18, One-O8 the; largest 1arthe The constitution can be amended by a simple majority vote of 
mee each House of Parliament on two consecutive occasions, the second 


‘ : : ; ate i i . The king has 
Sweden is even larger in area than Norway but her population following an intervening election Sitar Nie: House 

is just seven million. As in Norway, population density is the largest | a veto power that is seldom used and) Hasineyer actually, becn/oscd 
in the South with its cities including Stockholm, the capital. since 1866. 


In Sweden as well as in Norway and Denmark, the evolution- 


é atisation of public life was followed by a high degree of 
See R f the voters who have been cons- 


ities despite the existence of 
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Denmark is a small country with the Peninsula of jet land con- 
stituting most of its area. Its capital is Copenhagen located on its 
largest island. It has a population of over 4 million with half of it 
living in urban areas. 


2. Constitutional History—Each of the Scandinavian countries 
has gone through its own political and constitutional development. Re ; the part o 
From about 1500 to 1814, Nerway was united with Denmark and political education on aA a 
from 1814 to {905, Norway and Sweden constituted a union under cious of their rights and resp 
ge soe king. For about 200 years (!660-1849), Denmark was an monarchy. * 
absolute monarchy based exclusively upon a constitution nefit F j tries have 
that was adopted by an eras Peeaetatsen ot ie county -he ae nS Se ee alien aa iN sees nares is 
universely, the Lutherian* clergy and the burghers over the protest of’ j eect iho Ming but is exercised thyough a resp nsible calsinet. The 

EC) 


the nobility. Under this regirfe, Denmark was highly centralised ace — iitter, in turn, is responsible to the legislature. In Norway,sthe king 
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Vv } inary legislation but none over consti- 
i Lee oe tiee ane king bas an absolute veto but 
it is no longer used. In Denmark, the king has Benes eretcised his 
veto since 1865. Thus although monarchies, ; or a ivpraciical 
practices, the countries have a Parliamentary ee oO ey ee 
ment with the kings having hardly any more power oxen pesislation 
than the British king. Cabinets are dependent upon ue f ; 
of Parliament. In Denmark and Sweden, the executive aap eroge 
tive to dissolve the Parliament and this prerogative wes use sen ts 
mark ona number of occasions but has never been exerci in 
Sweden. In Denmark and Sweden, Cabinet members are usually 
ant but in Norway they are not allowed to be 


2 Parliame f 
pee =f Parliament. In Denmark and Norway, the Cabinet may 


isi 5 i tis not in session. But 
ass provisional laws when the Parliamen 
es: law are subject to review and, if necessary, repealed, by the 


next session of the legislature. 


Legislature—Denmark and Sweden have bicameral legislature 
but in Sweden the two Houses have practically equal power. Sweden 
has a constitutionally anchored system of Joint Standing Committees 
which tend to coordinate the work of both the Chambers. In Den- 


has suspensiv 
tutional measures. 


mark. the Lower House (Folksting) is somewhat more powerful 
than the Upper House (Landsting) In spite of strong demand for its 


abolition the Upper House has remained as a check upon legislation. 
In Norway, the Parliament (Storting) is of one House legislature 
that organises into two divisions after elections. The Storting selects 
fth of its members to constitute /egting, the remainder forms the 
Odelsting, All financial bills and proposed constitutional amendments 
are considered by the Sforting as a whole, not in sections. 


The Lower House consists of 230 members, elected for a four- 
year term on the basis of universal suffrage. The members of the 
upper chamber are elected indirectly for 8 year term by County 
Councils and specially arranged elections with 1/8th of them elected 
every year. Eligibility for membership in the upper chamber requir- 
es an age of 35. Every suceessful Riksting appoints two non-mem- 
‘bers as supervisory officials over civil (including junior) and mili- 
tary forces respectively. Citizens can take complaints of mal-admi- 
nistration and official misconduct to them for investigation. In the 
three countries, Governments are subject to fiscal scrutiny by a 
Board of Auditors chosen by Parliament. The representatives of 
auditors consult the Parliamentary Committee, in the preparation of 


athe budget. 


All the legislatures begin a new session with a cermonial oper- 
ing by the king who delivers a speech from the throne and when the 
Prime Minister discusses important developments since the last ses- 
sion. Legislators possess thé usual parliamentary amenities as in 


other countries. The scandinavian countries are famous for taking “~ 
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a lead in the matter of women suffrage and womex“actually hold 


over "10% of the parliamentary seats, Parli , i 
Of eee ie busines$men, public officials andioussaiee ies 
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penegiments usually headed by Gane entra Teron 

a é afte : = ’ en 
guidance of the Prime Minister intiel fesbestve fields under the 
basic raw- materials afd national recGareak inavian countries all 
and owned either by Central or LoehGee re socially controlled 
banks, which may be publical i ee mee se oT 
rolled by the Gaenacee Sr eee a GoTo es 
banks set up to aid agriculture, home-owners ee ee 
men ee Sweden’s two Parliamentary supervisors fone aie 
aie directly responsible to the Parliament & is the Board 
a specter cary the Scandinavian court systems are natio- 
nally grated. Judges are appointed by the Cabinet for life sub- 
Ject to retirement at certain ages. In Norway, civil cases are taken 
into courts only after they have been before local Conciliation 
Councils who try to settle them. The Councils have the right to 
give judgments in minor cases where parties to a dispute agree. In 
Norway, lay judges are used to assist the permanent judges in cases 
involving technical or specialised knowledge of a non-legal nature. 
In Swedish local courts, the judges aida committee of 12 citizens 
chosen at public elections for a 6-year term. Denmark and Norway 
both have the jury system. In Sweden, juries are used only in cases 
involving freedom of the Press. The constitutional law guaranteeing 
freedom of the Press forbids all advance censorship although it 
makes the publishers liable for damages and punishable for slander, 
blasphemy or indecency. These cases are decided by a jury of 9 
which attempts to balance the interests of free communication and 
protection of individual privacy. 

In Denmark, the courts do not exercise the power of judicial 
review and citizens depend for protection of its civil and political 
rights primarily upon public opinion and Parliament both of which 
are equally constitution minded. The Storting consults the Attorney 
General in case of constitutional deeds and rarely acts contrary to 
its advice. 

6 Individual Rights—Each country has specific constitutional 
provisions establishing individual rights. In Denmark, individual 
rights include religious liberty, freedom of the press, freedom of 
assembly and association, right of engagement in economic activity, 
fight of the accused to a court hearing and the right of appeal. 

Constitution has a separate system of administrative justice 
headed by a Supreme Administrative Court of Actions brought by 
individuals against decisions of Gewerrimental Agencies. ‘This court 


—- ‘also decides contested elections to State and local offices, 
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7. Provincial and Local Goyernments—Each of the scand- 
inavian countries is divided into provinces pr Counties headed by 
a prefect or a governor who is appinted by the Central Government 
and assisted by official statf. It is the duty of the prefect to see 
that national laws are properly administered by the County and 
also acts as the Chief of the executive of the County asa governing 
unit. In Denmark and Norway, cities are under the jurisdiction 
of the Counties. In Sweden, only some of the largest cities have 
a separate status with an ancient tradition of home rule. In Den- 
mark and Norway, local self-government is about 100 years old. In 
fact “local administration” is a better term than “‘local self-govern- 
ment” because units of local government in these countries are 
extensively employed as administrative areas for the execution of 
national policiss and laws. In Denmark and Norway, city Coun- 
cillors elect the Mayor but in Sweden, they are appointed by the 
Central government from among the three candidates favoured 
most by popular vote. Copenhagen and Stolkholm have a somewhat 
different government of their own because of their size and impor- 
tance. 


Municipal ownership is universal, including usually water, gas, 
electricity, street cars and buses as well as beaches and housing. in 
Denmark they have a separate status with an ancient tradition of home 
rule. In Denmark most of the movies or theatres are municipally- 
owned and in Sweden, market halls and launderies as well. State 
supervision of local government, exercised through the County 
officers extends to financial measures and disposition of municipal 
property. 


8. Party System—Each country has, on the right, a con- 
servative party which has a history of opposition to the development 
of parliamentary form of government but is now entirely loyal to 
it. The party stands for nationalism.but is now opposed to social- 
ism. Although backed by upper classes, well-to-do farmers and 
high civil servants, it cannot be called reactionary. Each country 
has a broad Jiberal party (Left in Denmark, Liberal in Norway and 
the Peoples Party in Sweden). This party aims to perpetuate the 
existence of Welfare State although it has stopped looking further 
left. Although Danish and Swedish agrarians and landlords are 

conservative, they have in recent years joined coalition governments 
with the Social Democrats and have pulled towards a middle of the 
10ad position. 

_ Norwegian Labour Party has become less radical, social demo- 
cratic party that formally. associated with the Trade Unions has ° 
given a check to Communism, and Communist ideologies. The, 


Communists are active but their numbers and influence are small. = 
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CONSTITUTION OF SWITZERLAND 


: 1. General Information—Switzerland possessed political 
importance far out of proportion to the small size of a territory of 
41,295 sq. Kms. and her population of 5.9 million. 1/3rd the area of 
New York State and located in the high mountains of West Central 
Europe, Switzerland has its borders extending over a thousand miles 
with Italy, Germany and France as well as with Austria. Linguisti- 
cally, Switzerland is heterogeneous. Almast 3th of her people speak 
German, 1/5th French, the remainder Italian except for a few who 
speak Roman; and ancient language of Latin origin. 


2. Constitutional History - Switzerland has grown during the 
last five centuries from a loose confederacy of almost sovereign can- 
tons to a federal union. It became a union by the adoption of its 
federal constitution of 1848. This constitution adopted the bicameral 
legislature on the American model because it tried to reconcile con- 
flicting claims to legislative powers by the newly proposed federal 
government and the ancient cantons, corresponding to modern 
provinces. 


The 1848 constitution gave official status to three main langu- 
ages with Italian taking a third place while German and French first 
and second respectively. Switzerland’s remarkable degree of national 
unity despite her permanent linguistic and religious diversity has 

¢od the interest of many students of international affairs. Swit- 
zeand presents the specimen of a State where a high degree of co- 
dperation is possible between nations of widely divergent culture and 
It must be realised that the spirit 


_/gtrong traditions of independence. It 1 
’ fof unity and tolerance now outstanding was not brought overnight. 
* Its growth spreads over centuries and is attributed to fear of foreign 


aggression. Its final attainment was made possible by the ingeneous 
devices of federation of cantonal self-government and Central autho- 
rity with definite powers over the Camtons as well as the citizens. In 
1573, the Swiss confederacy numbered 15 German speaking cantons. , 
Each of the cantons was sovereign. In the Diet (Parliament) repre- 
genting the Cantons and allied countries, the role of unanimity 
destroyed united action. During this period, there,were internecine 

wars and mutual rivalry among the Cantons and external jotriguing 
- that one is surpirsed at the survivaPof the Swiss nation. “The arms 


— of the French revolution foisted the Helvetian Republic (1798) upon 
° 


> 


eT 


Se ae ee am 


194 WORLD CONSTITUTIONS 


the weak and dis-united confederacy, but the Swiss Unity under one 
banner reacted so strongly against the French imposed constitution 
that Napolecn was forced to restore the independence of the Cantons 
by the act-of mediation of 1£03. : 

were formed of French and Italian speaking areas. After the downfall 
of Nepoleon, Helvetian Republic came to an end. In 1814, three 
western States were admitted as Cantons raising the total number to 
22. The Swiss Diet in 1815 adopted a new Constitution which was 
less liberal but in 1830, when all European nations heaped a period 
of freedom, all Swiss cantons became representative democracies. 
The Constitution of 1848 solved the old conflict between the large 
and the small cantons by the creation of a federal State on the 
model of the United States. The establishment of an effective fede- 
ral Governmét was accompanied by an immediate decline in party 
and religious strife and steps were taken towards national unification. 
A federal postal service was set up and a uniform system of coins, 
weights and measures was introduced. In 1874, a strong movement 
towards further centralisation, wider democreacy, state socialism, led 


to the adoption, by referendum, of a revised constitution which is - 
still the basis of the country’s political life. The constitution of 


1874 is a very lengthy document dealing with all matters of detail, 
including economic, social, welfare and many petty problems with 
their solutions. Federal powers under this constitution include cont- 
rol over foreign relations, military forces, the currency, civil and 
criminal law, communications and commerce, higher education, 
naturalisation, conservation of natural resources, physical powers, 


Udder this act, six new Cantons - 
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ware aa Ae aenecovernmelt—The Swiss provides for a collegial 

oe ce enown as the Federal Council. It serves 
ue ‘ ive. its members ar z 

Oe the peveral Assembly. Any Swiss micas 8 

gib] er chamber can be elected memb 

council. But there shoyld be not neues eee 
Ss more than one member f,; 

one Canton. Zurich and Berne seq tiv One mente 

send one member each. O 
pespresents Vaud, the largest French speaking Canton. Nae 
nan five members Tgpresent the German speaking Cantons. Allo- 
wing for the election of another Councillor from a canton speakin 
rench or Italian. This ensures a satisfactory regional and hagiiee 


representation. 
a 


_ The Federal Assembly elects every year its Chai d i 
Chairman, _ The Chairman is known is the Peden a Sule 
Confederation—a position that involves presiding over the delibera- 
tions of the Federal Council and representing the Confederation on 
official occasions, All Councillors are department heads—Political 
Department (foreign), interior, justice and police, army, finance and 
customs, public economy. These Councillors act in a capacity as 
equal members of the Federal Council and as administrative heads of 
separate departments In theory, they make all important decisions 
as a collegial body with a collective responsibility, but as a matter of 
fact many such decisions are made by individual councillors and 
accepted by their colleagues without formal joint action. In addition 
to the normal duties of the departments, the Council has the right to 


child labour and socialinsurance, settlement of disputes between can- 
tons and their defence against invasion. Insurrection of powers not 
specified for the Centre by constitution are conferred on the cantons. 
The 1874 constitution which holds valid today in many respects 
guarantees freedom of speech, press, religious belief and association. 
It also provides for equality before the law. 


issue ordinances in the execution of federal laws. In some cases, the 
Councillor also settles appeals against administrative decisions taken 
by subordinate organs. It has, however, no power to veto laws. 
This diversity of functions makes for a sort of unique separation of 
powers. 

The Constitution provides that the Federal Council be depen- 
dent on the Federal Assembly by which it is elected. The Assembly 
supervises the Council and directs its executive functions. It autho- 
rises or ratifies the council’s actions in different fields. At each ses- 
sion of Parliament, the Council furnishes detailed report on how it 
administers governmental business. The Councils are also subject 
to questioning on the floor of each House. The Federal Council 
often suggests or denies the need or desirability of specific legislation 
and drafts bills whether they originate in the legislature or in the 
executive It guides the bills through Parliament. The Councillor 
concerned being present when the Parliament Committee studées the 
bikl. The Councillor freely advocates the measure and addresses the 
legislative bodies on the issues involved in the bill. Hg is supposed to 


yy ae Parliament granted the government unlimited powers , ‘guide the House and enlighten it. . 
to protegt the security, integrity and ideology of the country, to , 2 ef the Federal Cé 
subscribe to its credit, economic Piteseat and foodsupply. - The members 


In the course of time the growth of federal powers has become 
more and more pronounced with the increase in the desire for 
national unity and the emergence of problems calling for govern- 
mental assistance or regulation. Among the federal problems which 
consolidated the nation were military training, banks, patents, trans- 
portation, traffic in arms and alcoholic beverages, production and 
marketing of grain, rail, roads and radio, etc. Most of these pro- 
blems were solved by nationalisation. Agriculture, manufacturing 

_and the tourist traffic were subsidised. Industry was protected. 
“Many guotas were fixed, unemployment relief and compulsory insu- 
rance were initiated. ° 


? °? 
uncil cannot be pushed, out of 
office by Parliament before’ the expiry of,their four-year term. The 
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President has no powers to remove the Federal Councillors, as they 
of the Federal Council, who disagrees 


are his equals. A member 
with the “proposed government measure, : mt 
opposition become known publicly and still keep the position. In 


practice, however, such strong disagreement does not often occur or 
may lead to voluntary resignation. This provision provides for 
remarkable stability in the Swiss executive and for its unity on policy 
matters. The suitability of the executive is also aided by the lack of 
frequent changes in the political climate of the ceuntry. The mem- 
bership of the Federal Council reflects the political composition of 
the Assembly but the continuity in party strength as well as the esta- 
blished tradjtion makes for re-election of Councillors. They are 
usually men with extensive experience in the federal and cantonal 
legislation. They represent the majority opinion of Parliament. 
They are usually men of administrative experience, capable of lead- 
ing the permanent civil servants rather than be forced to depend on 


them. 


Swiss has a cadre of efficient civil servants who are responsible 
for bringing success to the democratic government. 


4. Legislature—The Swiss Parliament is supreme. The consti- 
tution provides “‘subject to the rights of the people and of the can- 
tons...supreme authority of the confederation is exercised by the 
Federal Assembly’. Assembly passes the Jaws which may neither be 
vetoed by the President of the Confederation nor declared unconsti- 
tutional by the Supreme Court. 
the executive—Federal Council—the Assembly elects the judiciary as 
well as the Chancellor who is the permanent head of civil servants. 
There is no strict “Separation of Powers” and no system of checks 
and balances under the Swiss Constitution, but the electorate has the 
right to veto by any popular bills through referendum, The Federal 
Assembly may delegate much powers to the Federal Council in times 
of national peril as it did during both the World Wars. 


The Federal Assembly has authority to declare war and to con- 
clude peace, to sanction treaties—may be between cantons or bet- 
ween cantons and foreign States, to pass annual budget, to proclaim 
amnesties and to grant pardons, in case of violation of federal laws, 
to examine and guarantee tlfe cantonal constitution and to super- 
» vise the army, the civil servants and the administration of justice. 


The Federal Assembly is bicameral. The National Council 


has the liberty to let his«- 


Besides choosing the members of 
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even in regard to financial matters. » E ( c 

mittees to which most Measures are Rea es oan 
parties are represented m proportion to their parliamentar ; political 
Both Houses elect a President and Vice President for on “ eee 
with no possibility of immediafe re-election. The Dredidee Inwee 
epscial BUNUCESS, OF pawee except that he may cast the decidingsate 

as Ie. e, however, enjoys a iti 

rule is elected on the basis of rouon allowing eae Sao a 
tion to various parties and cantons. a Presentae 


_ Legislative measures may be introduced by indivi 

of either House. Ifthe House decides in favour Ae ees 
value and the political desirability of the proposal, the federal coun- 
cil is asked to prepare detailed drafts. Federal’ Council however 
enjoys maximum influence on legislation, supplementing its right of 
voting and advocating it before the various committees and on the 
floor of each House. Ordinary sessions are convened at least once 
a year, extraordinary sessions may be called by the federal council at 
the request of 1/4th of the membership of the National Council or 
five of the cantons, Decisions are made by an absolute majority. 


5. National Council—The National Council is elected for four 
years by direct ballot of all main citizens who have reached the age 
of 20, on the basis of provisional representation. The various can- 
tons serve as separate constituencies. For each canton, a member of 
the body is elected on the basis of population. Each of the canton, 
is allowed at least one deputy, no matter how small its population 
but the bigger ones have more deputies in proportion to their popu- 
lation. Clergymen are not entitled to election. Members of the 
Council of States or the Federal Council or federal officials cannot 
become members of the National Council. Members of the Natio- 
nal Council receive no salaries but they get travel allowance and 
subsistence allowance during their active legislative work. 


The Council of States is made up of 44 members elected ac- 
cording to cantonal rather than federal law, since each canton 1s 


considered a State. 


6. Judiciary—The Federal Supreme Court, the highest Swiss 
court was established in its present form under the constitution of 
1874. The Swiss Supreme Court has regional and final jurisdiction 
in all disputes between the confederation and the cantons or between 
cantons and also in suits against the confederation or the canton. 
The Supreme Court also has appellate jurisdiction over social cases, 
coming up from cantonal Courts. There are no lower federal}, courts 
in Switzerland. The cantonal courts thus administer the federal law. 


The appellate jurisdiction of the Supreme Court assyres uniformity of 
t important 


* judicial decisions for the entire country whtich is its mos orta: 
function. The Supseme Court deals ‘vith violations of the cénstitutio- 


represents the people and the Council of States—Cantons. The two 
Houses have equal rights and powers : legislative measures have to be’ 
approved by both*; if no agreement can be reached through com- "J «=> 

mittee efforts, the bill is dropped. No House enjoys priorjty, not ° . 
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nal rights ofindividuals and aiso decides on cases of inter-cantonal 
ne Lee ete decisions of federal departments and agencies. The 
court, however, has no right to declare fedefal laws unconstitutional; 
this power" was clearly denied to igby the makers of 1874 consti~ 
tution. ‘The Federal Assembly alone has the right to interpret the 
federal constitution and to decide when the constitutional amend- 
ment is needed. Federal laws are subject to legislative referendum. 
No judicial decision can declare a law on constitutional issues as it 
would be interference with the cherished constitutional rights of 
Swiss legislators to accept or revise legislation as they please. The 
Supreme Court does have a right of judicial Teview over cantonal 


constitutions and laws but not over the federal constitutional laws. 


7. Cawtons and their Powers : In Switzerland a canton or the 

local community is more important than the confederation. A Swiss is 
a Swiss citizen by virtue of his citizenship in a canton. Cantons have 
large powers of taxation; within their areas election of office holders 
and popular votes on measures and appropriations are frequent. 
Cantonal decisions have a nationwide effect on political parties and 
issues. The Cantons in Switzerland may be compared with states 
in the United States. Their sovereignty has not been limited by the 
federal constitution. They retain their powers in large fields not 
expressly reserved to the confederation such as maintenance of law 
and order, social welfare, local public works, highways, control of 
elections, public education and control of local government. In 
Switzerland, there is also the curious institution of half-canton largely 
going back to the simple fact that internal dissensions in the past 
were settled by territorial division. In certain cases, the split was 
the outcome of the revolution which resulted ina half Catholic, 
and half-protestant canton. There are in all 25 cantons and _ half- 
cantons with their own constitution. The confederation gurantees 
the cantonal constitutions on condition that they :— 


(i) Do not contain anything contrary to the provisions of the 
federal constitution. 


(ti) Provide for the exercise of political rights in confirmity 


with Republican representative or democratic forms of 
government, and 


(iii) Have been accepted by the people and may be amended 
on the demand of the absolute majority of the citzens. 
Although the trend of modern times has led toa great 
increase in the function of the federal government, the 
tasks of the cantons have also been enlarged. Each Canton 
has a complete system of government, with its executi¢e, 


legislative and judicial branches and powers of taxation to 
support them. ? 


(is Cantonale Parliament :“The large majority of Cantons have _* 
© F # “ 
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legislatures which serve as training schools for ifational leaders. 


Most of these cantonal legislatures are unican I 

ancient traditions afid also beeause the initiative aa eccien 
provide for popular control over legislative measures leaving little 
room for the check provided by a second chamber. .The membership 
of the Cantonal legislature also called the Great Council is fixed 


by constitutional provisions varying from 1—250 to 1—4000 in pro- 
portional representation. 


(ii) Cantonal. Executive Board : Each Canton is covered by a 
collegial executive body known as the Government Council or the 
Council of State. Numbering 5—1l members these bodies serve for 
1-5 years. These councils can be voted out of office by the legis- 
lature but practically the voters exercise control thr ugh the initi- 
ative and referendum. 


Elections for the Cantonal executive and legislature are held at 
the same time or follow each other at short intervals. 


Members of the Cantonal governments may also be mem- 
bers of either House of the Federal Assembly in some Cantons 
but in 17 of such duplicate office holders a member is elected 
by constitutional provisions. Both Houses of the federal assemb- 
ly always include a fairly large percentage of Cantonal officials. 
This custom makes for closer contact between policy makers, Cent- 
ral and Cantonal. 


8. Local Self Government—There are 3107 local communities in 
Switzerland They have the right of self government within consti- 


-{utional and statutory limits exercising authority delegated to them 


by the Cantons. Local autonomy contributes to the interest of the 
residents in public affairs and provides them useful political training. 
The Cantonal governments have the power to supervise the opera- 
tion of local self-government to prevent abuses and excessive finan- 
cial burdens. The public services furnished by the local conn 
can be compared with those supplied by the Cantons, erat ie 
policy, education, maintenance of museums, reading Raonts, os 
es, fire protection service, welfare and relief. Local governments 
have no judicial powers. 


9. Political Parties—The political parties exist on a toe 

rather than a national basis. Party Hig Siete are eile ee. 
é i ters moving a 

on local grounds and local elections. Voter ing. ee 

ery arty affiliations—in fact party nal 

to another very often change par : Se eae aUGTS 
iffe é to Canton. National party orgaiise 

Ee ee reste rane: Cantonal parties and have alliances 

llow the establishment of Cantona! patiie’ 4 

With common nationwide parties a oily WR 

j tion is the Socia tic Party 
Benet EG ee outs ionwide bhsis with party bran- 
*was founded a feW years,ago on a nationwide bé ; D: 
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ches in different Cantons. In general, Swiss parties may be divided 
in two groups showing their conser a Ove cree oulcor. song 
H ies the most important is the Communis arty. The 

the other parties th p Mae veding its 


Catholic Conservative Party is alsoea nation 
strength primarily from the rural Ca 
Liberal Party is historically responsi 


~ over the opposition of the Catholics. ; 


The Social Democratic Party is indebted to Karl Marx and 
early followers including many German intellectuals who found 
refuge in Switzerland in the late 19th century? The Communist 
Party is mainly devoted to the uplift of labour. It is strong in the 


French Cantons. 

Direct Democracy—The Swiss people have developed the 
Referendum and the Initiative to such an extent that both have be- 
come Swiss institutions. In the pure democracy of the /andsgemeinde, 
the voters legislate directly and exclusively. The Referendum ena- 
bles the voters to act as the arbiter on the adoption or the rejection 
of a constitutional amendment or Jaw. All amendments to the fede- 
ral and Cantonal constitutions are subject to the obligatory consti- 
tutional referendum without which no constitutional change becomes 
final. Switzerland’s constitution of 1848 and its revised form of 


ble for the Union of Switzerland 


1874 were approved by this method. Proposed amendments to the 
federal constitution are largely passed first by the Federal Assembly 


in the same way as ordinary federal laws. They become valid only 
after having been approved by majority of the population votes cast 
in referendum and by a majority of the Cantons. 


The national legislative referendum is applicable to federal laws 
and to internal treaties concluding for fifteen years or above. It is 
started off by a petition of at least 3000 voters, presented within 90 
days after the law and decree has been made public or by eight 
Cantonal governments. Only a popular majority is required for its 
adoption. Of Cantons except thase retaining the /Jandsgemeinde 
provide for the legislative referendum. 


By means of the Initiative, the voter makes his influence felt in 
those cases where the legislator may not want to adopt a constitu- 
tional amendment or a law or takes no step to submit either to a re- 
ferendum. Right of constitutional initiative exists in both, voters can 
petition for an amendment to the federal constitution either in the 
form of a request in general térms or asa definitely worded article 

embodying the proposal. If the Federal Assembly approves a pro- 
posal cubmitted in general terms, it submits a specific draft to the 
popular and Cantonal vote. If, however, its two Houses vote against 


the proposal or disagree, the petition is submitted to a popular vote. , 


If it wins.a majority, the Federal, Assembly has to accept the amend- 
ment. An unfavourable popular vote on the petifion kills it. s 


atholic population. The Radical : 
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The stability of politicai institutfon 
: ) s and processgs, so typical 
the country, is routed in the ancient origins of Swiss leh 
aided by progressive ataptation to new conditions and ideas. No 
wonder, Switzerland’s strengthgof purpose, civic accomplishment and 


5 : 
democratic steadfastness are an example for another countries. One 


of the important constitutions contributing to this %tability is Swiss 
foreign policy which is one of neutrality and solidarity. | Looking 
historically at the unfdlding of Swiss federalism, one sees a steady 
constitutional development since 1848 towards an incrcase in Canto- 
nal powers over the individual and at the same time a growth spe- 
cially since the First World War, of federal jurisdiction at the ex- 
pense of the Cantons, particularly a long economic laws. 
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CONSTITUTION OF POLAND 


_ General Information—The present PolisIf People’s Republi- 
can eaatifiion was promulgated on July 22, 1952. The constitution 
set up a socialist State and gave to the country a new political 
scheme which, in content, became quite the opposite to the former 
economic system of Poland but at the same time retained close links 
with the history of the country specially its progressive traditions. In 
the preamble, the constitution states that in the Polish People’s 
Republic the ‘‘power belongs to the working people of town and 
country”. This formula expresses a fundamental principle of the 
constitution—the principle of democracy. Other basic principles are 
representation in the system of exercising power, the principle of 
wide participation of society in government and the principle of the 

rule of law. The constitution provides a social property appearing 
in the form of State or Cooperative, property constitutes the ba is 
for the development of the state and the building up of a system of 
social justice. According to article 12 the individual property of 
the peasants, craftsmen and home workers in the form of lands, 
buildings and other means of production is protected. According to 
another article, the state protects the individual farms of working 
peasants and assists them. The constitution also guarantees the full 
protection of personal property of the citizens concerning all mat- 
ters of consumption and articles of the personal use of the indivi- 
dual citizens. Theright to associate permits the development of 
political and social activity of the working people. The State en- 
courages the development of various forms of social activity by the 
working people. The interests of the working people are looked 
after by the trade unions while a responsible educational role is play- 
ed by youth organisations and social organisations of women. The 
mass social organisations have equal rights with the political organi- 
sations to submit lists of candidates for the National Legislature and 
for members of the People’s Councils. 


2. Governmental Organisation—The highest organs of authority 
of the Republic of Poland are: the legislative Seym as regards legis- 
lation ; the President of the Republic ; the Council of State and the 


Government of the Republic, as regards the executive power and. 


independent courts for the admigistration of justice. The constitu- 


tion proyides a frathe work of the system of staté organs which ate a 
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designed to build the apparatus of te Sectters 0 
eans*fall into 4 basic catenonies: OF Clalist States The state or- 


state administration, ofgans of admini 
of prosecution. 


3. Organs of state power—These organs are i i 
the people—the sovereign—and constittte pouticae eee a 
tional foundation of the state apparatus. These organs ex ree Ale 
direct will of the ‘working people, set forth the pGlitical content of 
state activity, chalk out the direction of work and exercise control 
over it. The organs of state power are: the Seym, the Council of 
State (executive) and people’s Councils (local bodies)» The Seym of 
the Polish People’s Republic and the People’s Councils form a uni- 
form and homogeneous system of state power differing from each 
other by the territorial scope of their activity, 


The organs of state administration are subordinate to the or- 
gans of state power and are appointed and controlled by them. They 
carry Out indirectly the will of the people acting in accordance with 
the decisions of the organs of state power as expressed by the legal 
acts including laws, decrees and resolutions of the People’s Councils, 
They carry out functions of an executive and administrative nature 
connected with the appropriate organs of state power. 


The chief organs of state administration are ; the Government 
of the People’s Republic ; the Ministers, the Committees and Com- 
missions which perform the actual functions of administration. The 
Presidium of the People’s Councils and other organs make up the 
local organs of the State Administration. 


The courts administer justice in the state functioning indepen- 
dently and subordinate only to the laws. They are linked with the 
organs of state power as provided by the fact that the Supreme 
Court is appointed by the Council of State every five years and tie 
People’s Councils choose the Assessors and examine reports on the 
activity of the courts. 


The prosecuting organs are a separate unit of the state appre 
tus. The basic task of these organs 1s to safeguard the mt eo a 
The special character of the prosecutors offices is its indepen 
from the organs of state administration. 


) 
4. The Syem is the highest organ of state Bowen a 
*the working people of town and coun‘ry on ie basis ahs oe 
equal and direct suffrage by secret ballot. pie a Ma Mas 
representatives of the people and age serene PP ducein 
.tuents. In order to enable thém to ‘ 
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iz the Deputies have tne right to organise Clubs, Circles 
Dee The Glineware organisations of Deputies Pased 
on their party affiliations. (Deputies’ Club of the Belisu United 
Workers Pariy; Deputies Club of the ¥iaited Peasant Party, Deputies 
Club of fae Democratic Party). The Deputy s Circles are made 
up of Seym members who also hold similar views but are not or- 
ganised ina party. The groups are composed of members irres- 
pective of party affiliation from a specific arez. The internal organs 
of the Seym are : the Presidium of the Seym : the Council of Seniors; 
the Seym Committees and the Secretaries. The Presidium which 
consists of the Speaker (called Marshalin Poland) and the two 
Deputy Speakers guide the work of the Seym, represents the Seym 
externally and is empowered to interpret the rules of the Seym. The 
Council of Sgniors which is made up of members of the Presidium 
and heads of the Clubs as well as of further co-opted Deputies is 
the advisory organ of the Presidium. The Standing Committees 
of the Seym are those which mainly determine the work of the House. 
Sometimes Commissions are also appointed by the Presidium for 
the examination of specific issues. These are internal, auxiliary 
organs of the House established to examine definite matters before 
they are taken up ata meeting of the Seym and to cooperate in 
discharging the function of control over certain branches of the 
State apparatus. The Standing Committees are elected by the 
House. Each such committee has a plan of work, sets dates of 
meetings, draws up the agenda and appoints Secretaries to keep 
the minutes of the meetings and the list of the speakers. The 
term of office of the Seym is four years. The Council of State is 
obliged to summon the Seym for two regular sessions a year. The 
Polish Seym has the power to amend the constitution, it Jegislates 
for the Nation and adopts the budget. It also approves the national 
economic plans. It exercises control over the government and other 
State organs, approves the decrees and laws, elects the Council of 
State, appoints the Chairman of the supreme Control Chamber 
and decides on important questions like war or peace. 


The Supreme Control Chamber was established by the Seym 
upon an amendment of the constitution in December, 1957. This 
Chamber helps the Seym to carry out its control functions. The 
Seym Provides for supervision over the Supreme Control Chamber 
by the Council of State within the limits fixed by law. The Chairman 
of the Supreme Control Chamber is appointed and recalled by the 
Seym and his Deputies by the Gouncil of State. 


5. The Council of State—It is a second supreme organ next to 
the Syem of state of power. It consists of the Chairman of thf 
Council of State, his four Deputies, the Secretary and 1! members. 
All members of the 


Deputies*of the Seyn, The Coifncil of State fulgls the function af 


= © 


Council of State are chosen from among the ° 
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the céllective head of the State. Its terms of reference include appo- 
ints and recall of the Dfplomatic representatives of Poland to other 
countries, to receive the representatives of foreign countries, to ratify 
and denounce international treaties, to confer orders and decorations 
to appoint judges and exercise the right of pardon. *As the supreme 
organ of power appointed by the Seym and subordinate to it, the 
Council of State exercise all supplementary functions related to the 
work of the Seym. It issues decree laws which it submits to the 
earliest possible Seym session for approval, it convenes sessions of 
the Seym, exercists its rights to initiate Jegislation and lays down 
universally binding interpretation of law. The People’s Councils are 
Jocal organs of the state power. Their structure is closely linked 
with the administrative division of the country into District, Munici- 
pal and Community People’s Councils. The basic line of acti- 
vity of the People’s Councils is defined by the character of 
the Ministers within the area af their activity. The basic function of 
the People’s Councils consists in protecting economic, social and cul- 
tural activities, inter-linking the local requirements with the general 


tasks of the State. 


6. Fundamental Rights—The fundamental rights of the citizens 
fall into 4 groups : (a) social and economic rights; (b) political rights: 
(c) educational and cultural rights; (d) personal freedoms. The Consti- 
tution guarantees freedom of conscience and religion to the citizens. 
The fundamental duties of the citizens set forth in the constitution are: 
to abide by the provisions of the constitution and the laws:to maintain 
socialised work discipline; to respect the rules of social intercourse; 
to safeguard and strengthen social property and to defend ye Roos 
try and do military service. The socio-economic structure of olan 1 
promotes on the basis of socialised means of producan trade trans: 
portation and credit; the economic and cultural life 0 t Me ry. in 
accordance with the oaouat Cle ea AC He ae ne a 
expansion of socialised state industries W E ecient 
g ation of social and economic relations. le Ste 3 
nosey of foreign trade. ane le en a 

i licy is the continuous developm f the : f 
neieninicy, the raising of the standard of living oe Nae ee 
He Oa Oe one Po aanaie waineral deposits, 
gente nengcountty Tm Ae aail water and sea transport, means of 
he State aby Seta DHismeNs, Stile 

é machine stations, State-covered enterprises ¢ 9 
sa ici ices and utilities etc. is the subject of special c@re and 


all citizens. 
protection by the State and by a ‘ 


communications, banks, t 
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CONSTITUTION OF AUSTRALIA 


itutional History : In 1863 the Continent of Australia 
ager eanTatels constituted colonies of New South Wales, 
Victoria, Queensland, South Australia, Western Australia ane ae 
mania. Austfalian Reger cane inte pele in although 
initi wards this goal had already é ‘ 
eS still snes plored and until the latter pact of the 
19th century. The discovery of gold in New South Wales an ic- 
toria in 1853 and later in Queensland made the country more 
attractive for the White settlers. On January 1, 1901 the above- 
named 6 colonies federated under the name of Commonwealth of 
Australia. The designation of the colonies was also changed into 
that of States. In 1911 the Commonwealth acquired from the state 
of New South Wales,Canberra City to make it the Australian Capital. 
In 1927 a building for the country’s Parliament was constructed in 
Canberra. King George VI was the monarch in England at that 
time. The British Government transferred sovereignty in the Heard 
Island and McDonald Islands to the Australian Government on 
December 26, 1947, Coco’s Islands (Keeling Islands) in November 
1955 and Christmas Island in October 1958. 


2. Constitution of 1901: Under the Federal Constitution enac- 
ted on January 1, 1901 legislative power in the Commonwealth is 
vested in a Federal Parliament consisting of the Queen represented 
by the Governor General, a Senate and a House of Representatives. 
Under the terms of the constitution, the Parliament must meet at 
least once a year. 


Senate: The Senate comprises of 60 senators (10 for each 
state voting one electorate, chosen for six years) and the House of 
the Senate is renewed every three years. In case of prolonged 
disagreement of the Senate with the House of Representatives, the 
Senate together with the House of Representatives is dissolved and 
fresh elections are held. The number of members in the Senate is 
half that of the House of Representatives. The House of Represen® 
tatives is made up of members chosen from several states in pro- 
portion to population but not less than 5 for any original state. 

’ The numter of members in thé House of Representatives was 121 in 
1948, it increased to 122 inil954. There figures exclude the non- 


— 


>by one member since 1949.® The House o 
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voting members for Northern Territor é falia’ i 

\ y and Ausffalia’s Capit; 
Territory. The Northern ae ts 


Territory is represented by one me 
d I mber 
in the House of Representatives since 1922 and Australian Capital 


DY f Representatives has a 
life of 3 years from the date of its first meeting unless sooner dissol- 


ved. Every senator or member of the House of ati 

must be a British subject, be of full age and must havens 
years within Australia. The franchise for both Houses is based on 
universal adult suffrage. Compulsory voting was introduced in 1925 
If a member elected to the Federal Parliament holds the seat in a 


State Parliament he must revoke it before entering the Federal 


3. The Governor-General : Executiy 
vested in the Governor General who is advised by an Executive 
Council. The Council is presided over by the Governor General 
and its members hold office at his pleasure. All Ministers of the 
State are ex-officio members of the Executive Council. At Execu- 
tive Council meetings the decisions of the Cabinet are given legal 
form. The Executive Council also makes appointments, accepts 
resignations, issues proclamations and regulations. The Prime Mini- 
ster is de facto holder of the power. The Prime Minister is the 
Chairman of the Council of Ministers. The policy of the Ministry 
is in practice determined by the Ministers of State meeting without 
the Governor General under the Chairmanship of the Prime Minister. 
This group known as the Cabinet does not form part of the legal 
mechanism of Government. In January 1956 the composition of 
the Ministry was assimilated to the system prevailing in the UK. It 
now consists of a Cabinet including a limited number of ministers 
and a group of ministers not in the Cabinet who could be invited to 
actual Cabinet mectings whenever matters affecting their departments 
are considered. 


€ power in* Australia is 


4, Federal Parliament : The legislative powers of the Federal 
Parliament cover subjects like commerce, shipping, finance, banking, 
currency, defence, external affairs, posts, telegraphs and other services 
etc. Money bills always originate from the House of Representa- 
tives and not the Senate. Any disagreements between the House of 
Representatives and the Senate may result in dissolution or in the 
last resort to a joint sitting of the two Houses. The Government of 
the country is not aligned to any religion. 


The Constitution of the Commonwealth provides for the admis-, 
sion or creation of new States. Proposed laws for the alteration of 
tlfe constitution must be submitted to the electors and they can be 
enacted only if approved by majority of the states and by a majority 


‘of all the electors voting. The political parties in Australia at 


present are liberal party, country party and Austtalian labour party. 
id 


. 
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i é coalition with country party-has a 

resent the liberal party 10 coalition V j i 

caine) in the House of Representatives and the Senate and is 
therefore ruling. e 


5. State Governments : In each of the six states eure is a 
State Government whose constitution powers and laws oe Nae 
they were before the Federation. The system of govern gut is e 
same as for the Commonwealth i.e. the sovereign, her repre i ‘i es 
(in this case the Governor General), and an as an Tewes 
House of Parliament (except in Queensland wheré the Upper guse 
was abolished in 1922), the Cabinet led by the Premier and an 
Executive Council. The State governments have special control over 
subjects relating to education, health, law, order, Buss TEEINENE: 
tramways and public utilities. Other activities of State overnments 
pertain to lands and surveys, agriculture, forestry and public works 
including roads. 


6. Local Government : The system of municipal government 
is broadly the same throughout the Commonwealth although local 
government legislation is a State matter. 


Each state is sub-divided into areas known as Municipalities, 
cities, boroughs, towns, shires or district councils numbering over 
900. Within these areas the management of road, street and bridge 
construction, health and sanitation, water supply and sewage and 
electric light and gas undertakings, hospitals, fire protection, tram- 
ways and omnibus services ahd harbours etc. is the duty of elected 
eldermen and councillors. 


o ” 
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CHAPTER XXII ie 
CONSTITUTION OF BULGARIA 


1. General Information : The People’s Republic i 
came into existence on September 9, 1944 asa result of Ohana 
of the Bulgarian people against the Monarchial Fascist dictatorship. 
The Constituent Assembly elected by the representatives of the peo- 
ple promulgated the constitution for the People’s Repablic of Bul- 
garia. Under the constitution the power is exercised through freely 
elected representative organs and through referenda. All representa- 
tive organs of the State are elected by the citizens on the basis of 
universal, equal and direct suffrage by secret ballot. All citizens who 
have completed their 18th year of age have the right to vote and to 
be elected irrespective of sex, nationality, race, creed, education, 
social or property status etc. 


2. Economic and Social Structure : The means of production 
in the People’s Republic belong to the State (national property), to 
the cooperatives or to private individuals or juridical persons. All 
mineral and other natural resources, forests, waters, railways and 
communications, posts, telegraphs, telephones and radio stations are 
state-owned. National property isthe main stay of the country’s 
economic development. The State aids and fosters cooperative 
association. 


Private property and its inheritance as well as private initia- 
tive in the economy are recognised and protected by law. No one 
is, however, allowed to exercise his right of ownership of any pro- 
perty to the detriment of the public interest. Private monopoly 
agreements and associations such as cartels, trusts and concerns are 
prohibited. The State can nationalise fully or in part certain bran- 
ches or individual enterprises of industry, trade, transport and credit 
and indemnity is determined by Law on Nationalisation. In the 
field of agriculture, the land belongs to those who elt Private 
ownership of large landed estates 1s not permitted. copetdtive 

farms are fostered and aided by the State and enjoy specia Bro ec-, 

tion. The State also may organise its farms. All State coopera ites 

ad eva economic at ei i expat develop 
> Ste mic plan with a view to OSI : y 

SS ad economy and the ,pramotion SPUN Sas 

Foreign and domestic trade are directed and cor! wo the State. 
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Labour is recegnised as a basic social and Se ee a nite 
object of the State’s care in every respeck, The B epee aes 
the working people—workers, farmers, sete ane a : Meo = 
by means of a general economic and*social policy, cheay , tax 
system and cogperative association. 


3. Government : The National Assembly is the supreme organ 
of Government. Within the frame work of the aE dls re 
pository of government in its entirety in so far as coy ge Bae: 
tions do not fall within the competence of other and subor inate 
organs of the Government and of the State administration by | virtue 
of the constitution. The National Assembly is the sole legislative 
body of the Republic. It elects the Presidium of the National 
Assembly, e«ppoints the Government, amends the constitution, 
resolves the establishment of Ministries and considers the question 
of the cession, exchange or increase of the territory of the country. 
The Assembly also votes the State economic plan and passes the 
State budgets. The tenure of the National Assembly is 4 years. It 
consists of representatives elected by the people, one for every 25,000 

inhabitants. It is summoned by the Presidium of the National 
Assembly at least twice a year. Immediately after its opening, the 
National Assembly elects from its number a Bureau consisting of 
the President and 3 Vice-Presidents. The President or in his absence 
the Vice Presidents conducts the proceedings in the National Assem- 
bly. Italso elects an Auditing Committee. The legislative initia- 
tive vests in the Government and in the national representatives. 
National representatives can introduce bills if they bear the signature 
of at least one-fifth of their total number. The sessions of the Nation- 
al Assembly are public unless it decides that important state interests 
call for the sitting to be secret. National representatives are immune 
from penal proceedings for their opinions expressed in the National 
Assembly or for their vote. The National Assembly is automati- 
cally dissolved on the expiry of its mandate or earlier if it so decides. 


In case of war or other exceptional circumstances it can prolong its 
mandate. 


4. The Presidium : The Presidium of the National Assembly 
summons the National Assembly, fixes the date of elections, issues 
decrees, exercises the right of pardon, institutes medals and decora- 
tions and awards them; represents the country in its international 
relations, declares a state of war in the event of an armed aggression 
from any other power, proclaints general or partial mobilisation and 
martial law, fixes the date of referendum on the decision of the 


Eien Assembly; appoints the Commander-in-Chief of the Armed 
7orces. 


my Organs of the State Executive : The Government consists ‘ 
of the President and the Counchk of Ministers, \Wice-Presidents and 
the Council of Ministers, President of the-State Planning Commis- 


* is to be put on the agegda one week 
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sion, President of the Commission for State Control, President of 
the Committee for Science, Art and Culture and the ministers for 
various subjects. Members of the government are persons who are 
not national representatives. The Government of national represen- 


tatives directs the State administration by unifying and Coordinating 
the work of the various Ministries. ° 


, 6. Local coveroment : The territory of the Republic is divided 
into municipalities and districts. The National Council can estab- 
lish other Administrative Units if it so chooses. 


‘ Organs of the 
Government in the municip : 


: alities are the Municipal and District 
Councils which are elected by the local population for a three-year 


term, These Councils direct the implementation of all economic, 
social and cultural undertakings of local significance. At least once 
a year municipal and district councils give an account of their past 
activity to the electorates. 


7. Judiciary: The Courts of the Republic apply the laws 
exactly and equally to all citizens; judges are independent. Assessors 
also take part in the dispensation of justice. Judges of all ranks and 
Assessors are elected except in the cases explicitly laid down by law. 
Supreme judicial control over every king and grade of courts is exer- 
cised by the Supreme Court, the members of which are elected by the 
National Assembly for a five-year term. The Chief Prosecutor of 
the Republic exercises supervision of the strict application of the 
laws by different government organs and officials and by the citizens. 
He is elected by the National Assembly for a five-year term and is 
subordinate to it directly. All other Prosecutors at courts of every 
grade are appointed or discharged by the Chief Prosecutor of the 
Peoples Republic. 


8. Fundamental Rights : The freedom and inviolability of the 
individuals are guaranteed. No one will be detained for more than 
48 hours without a warrant of judicial authorities or the Prosecutor. 
Bulgarian citizens have the right to form societies, associations and 
organisations provided they are not contrary to the constitution or 
public order established by the present constitution. The citizens 
tax obligations are re-partitioned in accordance with te LeEe 
ability. The citizens are guaranteed freedom of the press, of speech 
and of assembly including meetings and demonstrations. 


ic i d in the Centre 

The Coat of Arms of the Republic is roun jentte 

with a Lion Rampant beset on both sides by ears of convoy the 
See rete hee Sea ee Bear is tri-coloured 
Sophia is the capital of the ss : d : ; 

ey iia. grean and aa placed bone ae The upper left-hand cqr 
r of hite strip bears the Coat of Arms. -. | 
~ Be ndaient of the Constitution : The SE oo 
amended on the proposal of the SO eae a seamen ct 

of the National representatives. e ee matiectiatant 
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’ ' and the inviolability of his person. P se ae 
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The personal pro f citi : aay a 
CHAPTER XXIII : property of citizens and right of inheritance are 
guaranteed. Personal property serves to satisfy the material and 


CONSTITUTION OF THE GERMAN DEMOCRATIC REPUBLIC cultural needs of citizens. The rights of authors and i 
protected by the state but they shall not be ised by then ing way 


AST GERMANY if / 
(EAST GE ) contrary to the interest of a society, 
1. General Information : The constitutién of the German . i 
i ic W , ) isci : oS Nationalisation of Industry : Mineral r i 
Democratic Republic was approved bye plepiscie oh Apr 6, 1968 prations baricce andl laree ee fes of a GE es: power 
and promulgated by the Chairman of the. oe of State of the of the continental shelf, the larger natural enter rigee. jasteuna 
RepeeeD Se See ree ar tlie Se ae insurance companies, national owned reforms, the traf routes “ilie 
uae et os vite ce Bs Path dee. The coat of ee e cs = means of the transport like the railways, ocean shipping and civil 
= Beeiier=conipasies ae ee b 5 ae re ree! Be Cc beet aviation, post and telecommunication installations, are nationally- 
See Hel oaeeionrvofiwhich ace old nana i dade owned property. Private ownership of these is inadmissible. The 
é & a Ss wound, state ensures the use of nationally-owned property for the greatest 
The socialist system is provided by the firm alliance of the good of society. The utilization and management of nationally- 
working class with that of co-operative firms, the intelligensia and Sy ice Anecke yar principle ‘canried/out by the maroually ones 
other sections of the population, by the Senialist Gencrniplorthe enterprises and state institutions. The state can assign the utilization 
means of production and planning mndimanacementiof taacaimdevcs ang et ae of such property to co-operative or social organisa- 
lopment. The constitution states that of power in the country is LOUSS AUG PERO LIP UOTE: 
designed to serve the welfare of the people, by ensuring a peaceful 3. Structure of Federal Government. 


life, protection of socialist society and guaranteeing a systematic in- 


crease in living standards, the free development of man, and the pre- (i) The People’s Chamber is the First Organ of State Power. 


It decides in its plenary session the basic questions of state policy. It 


servation of human dignity. 
t is the sole constitutional and legislative organ win ualiios uighiss 
2. Fon i : raat The Chamber determines by means of laws and decisions the aims o 
citizens the atte eee ey ee eat guarantees to all a the country in a final manner binding on all. It determines the role 
saioitin tHe ettidaiice-of social i al human rights and their partici- of co-operation by citizens, organisations and state organs as well as 
list legality and legal ocial development. It guarantees socia- ensures tasks for implementing the state plans. The People’s Cham- 
irrespective of See rag Sie Every citizen has the same duties ber lays down the principles to be adhered to by the Council of State, 
social origin or positi oa Ys race, philosophy or religious convention, the Council of Ministers, the National Defence Council, the Sup- 
lief are siaranterd All iti reedom of conscience and freedom of be- rem Court and the Procurator General. The People’s Chamber also 
women have equal rich citizens are equal before the law. Men and i elects the Chairman of the Members of the Council of State, the 
social cxistedie penis aad pe same legal status in all spheres of Chairman and the members of the Council of Ministers, the Chair- 
ing-thenagnti a very citizen is entitled to participate fully in shap- -. man of the National Defence Council, the President and Judges of 
dominic CEE bce aoe ae cultural life of the socialist the Supreme Court and other public ofa The pee eee. 
ze Z 1 mocratically elect all orga f , ad : res treaties with other countries and other international ¢ - 
participate in their activities and j i RE ESS and ee — APPEOVES Tee ale! ex. i hold plebiscite to deter- 
ial Ii se in planning, managing and shapi ments. The People’s Chamber can decide to hold p 
oe ne Bee, bn oe who is eighteen or alive Hee the #ightito mine the viewpoint of the people on specified issues, as and when 
has reached the Se cae ciee popular representative bodies if he neccessary. e 
has reached the age of tw ehteen, or to the Peoples Chamber, if hee 4 * ‘The Chamber is composed of 500 deputies who are elected by 
enty-one. Every citizen has the rig] | , vein free, general, equal end secret ballot. 
to employment, to* free selecti f e right to work, . the people for four years in free, general, ¢q 
radio and ,television is piarwtteed see Freedom of the press, The Chamber elegy its Presidium for the electoral feaminene ee 
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The Deputies of the People’s Chamber are obligated to hold 

regular consultations and discussions with their electors on their 
activities.. A Deputy who grossly infringes his duties can be recalled 
by his electors under a legally established procedure. The Deputies 
have the right to participate in the sessions of the local popular re- 
presentative bodies in an advisory capacity. The Deputies enjoy the 
right of immunity. Limitations on their personal liberty, house sear- 
ches, confiscations or prosecution are permissible only with the 
agreement of the People’s Chamber. The People’s Chamber forms 
committees from among its members which closely co-operate with 
the voters thus exercising continuous check on the enforcement of 
laws. The People’s Chamber is convened not later than the 30th 
day after election. Its first session is convened by the Council of 
State. The sessions of the People’s Chamber are open to public, un- 
less two-thirds of the Deputies decide to exclude the public from 
certain sessions. At least half of the Deputies should be present to 
complete the quorum. The Chamber reaches its decisions by a 
majority vote. Any amendment to the constitution requires the 
votes of at least two-thirds of the elected Deputies. It can be dis- 
solved before the expiry of its term only on its own decision, expres- 
sed by an affirmative vote of at least two-thirds of the elected Depu- 
ties. New election of Deputies must be held at the latest within two 
months from the expiry of the term or forty-five days after the dis- 
solution of the Chamber. Bills may be presented by the Deputies, 
the Committees of the Chamber, the Council of State, the Council of 
Ministers and the Confederation of Free German Trade Unions. 


(ii) The Council of State: As the organ of the People’s Cham- 

ber operating between sessions, the Council of States fulfils funda- 
mental tasks resulting from the laws and decisions of the People’s 
Chamber. It is responsible to the People’s Chamber for its activities. 
The Council of States decides on the conclusion of treaties by the 
country. It is composed of the Chairman, the Vice Chairman, the 
Members and the Secretary. They are elected by the People’s Cham- 
bes as its first session after new elections for a term of four years, 
- a eure of States continues its activities after the clectional term 
phe our s Chamber has expired until a new Council of States is 
fies y the People’s Chamber. It convenes the People’s Cham- 
ae eat one-third of its members demand it. It takes funda- 
ES posit hed on matters relating to the defence and security of 
Se 5 ro organises national defence with the help of the 
ae ee Council, The Chairman of the Council of States 
ssigns and recalls the ambassadors of the German Democratic 


Republic in foreign states ; he accepts the credentials from diploma- 


tic representatives of foreign states. The Council of States deter- - 


mines miftary ranks, diployfiati ial ti 
institutes. state orders, dlatinction ah ria eat Ban ae aiienoes 


awarded by its Chairman, ‘. 


d honorary titles which are * 7 
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(iii) The Council of Ministers : The Council of Ménisters orga- 

nises execution of the ec@nomic, political, social and cultural tasks 
of the state and the defence tasks assigned to it by the .Council of 
States. It functions ona colleetive basis. It directs, co-grdinates 
and controls activities of the ministries, the other central state or- 
gans and the district councils. The Chairman of fhe Council of 
Ministers is proposed by,People’s Chamber (by the Chairman of the 

Council of State) and is charged by it with forming the Council of 

Ministers. All members of the Council of Ministers have collective 

responsibility to the Council of States and to the People’s Chamber. 


4. Local Government : The local popular representative bodies 
are the organs of the state powers, in the districts, origins, towns, 
municipal boroughs, local communities and associatipns of local 
committees, elected by citizens having the right to vote. They or- 
ganise popular co-operation to shape, political, economic, cultural 
and social life and co operate with the social organisations of the 
working people. The local popular representative bodies take deci- 
sions which are binding upon their organs and institutions and for 
the popular representative bodies, communities and citizens of their 
area. They have their own income which they spend. Each local 
popular representative body elects its council and committees. Local 
bodies may form associations for joint implementation of tasks. 


The administration of justice serves to imple- 
ment socialist legality, protect and develop the GDR and its state 
and social order. It p.otects freedom, peaceful life and the rights 
and dignity of man. Jurisdiction is exercised by the Supreme Court, 
the District Courts, the Regional Courts and the tasks assigned to 
them. In military matters, jurisdiction Is exercised by the Sun 
Court, Military Tribunals and Military Courts. The Supra 
is the highest organ of jurisdiction, It ensures anion apple 
of the law by all courts. Supreme Court Is espn ete he Fee 
ple’s Chamber and between Its sessions to the oun oe 
TIndges are elected by Sa Poe ae saan erhey are elected 
of justice for all classes an sections of the ne ets ze 
ar recresentative bodies o1 directly by the cl zens. The! 
Se ee adeat of the executive, bound only by the constitution, 


laws and statutory regulations. 
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CONSTITUTION OF YUGOSLAVIA 

1. General Information : Yugoslavia today is one of the stron- 
gest single military powers in the Danubian area, with relatively the 
most suitable form of government. Yugoslavia’s Peoples Front, the 
government 6f Marshal Tito rigidly controls all aspects of the coun- 
try’s political and economic life. Yugoslavia’s present constitution, 
first outlined in 1943, was adopted by the Constituent Assembly in 
January 1946, replacing the earlier unitary state with a new federal 
structure. 


The Federal People’s Republic of Yugoslavia is divided into 
six fulfledged republics—Serbia, Croatia, Slovenia, Mecedonia, Mon- 
tenegro and Bosnia, each with a government of its own and enjoying 
a certain amount of autonomy. 


2. Legislature : Legislative authority is vested in People’s Asse- 
mbly composed of two Houses, the Federal Council and the Coun- 
cil of Nationalities, both of equal jurisdiction. The Federal Council 
is elected by all citizens on the basis of population, with one deputy 
being elected for every 50,000 inhabitants. The Council of Nation- 
alities is chosen on territorial basis, each republic being represented 
by thirty members, the smaller autonomous provinces, twenty, and 
the smallest georaphical units, the autonomous regions, fifteen. Regu- 
lar sessions of the People’s Assembly are convened twice a year. The 
People’s Assembly adopts the bills introduced by the government. 


: 3. The Presidium : The Presidium of Parliament is 
important institution in the country’s constitt 
ple’s Assembly chooses the Presidium w 
ores and Poggi some of the most im 
activities are like those exercised by the Presidium of the § 
si ( 1 e Supreme 
pate a ‘aoe convening and dissolving the Peoples Assembly, 
< ; omm country, proclaiming and 
eeu ee ve ne national treaties, appointing and 
( Zz ers of the foreign service i é iliza; 
fioit:dic Sates of oe g ,» declaring general mobiliza; 


the most 
stitutional life. The Peo- 
hich is the formal executive 
portant state functions. Its 


The Presidium consists fi si ix Vi ; 
5 ; : ol a President, six Vice Presidents, a 
Conn thirty members. ” The top leader? of Yugoslavia’s' 
mmunist Party, the ministers of the centfal government andy the 


_ erganisations. 
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prefniers of the six individual republics all belong to the Presidium. 
The functions of the Presidium are comprehensive enough to _ illust- 
rate the fact that the constitwtion does not provide for the separation 
of powers between the executive and legislature. Government offi- 
cials and Cabinet ministers who form membership of the Presidium, 
are responsible to themselves as administrators and again to them- 
Selves as executives.” In line with this concept of responsibility, 
personal powers, without guarrantees in theory, are under practical 
limitations outlined in the constitution 


4 Social and Economic Organisation : All economic activities 
of a state point toward intensive socialization and long range nation- 
al planning. Private property is radically limited and subject to 
expropriation at any time. The means of production belong either 
to the state or to the co-operatives whose numbers and national 
significance have increased in recent times. The progress of soci- 
alism was speeded up considerably by transfering into national hands 
such resources as minerals, waters and means of communication and 
transportation. A general economic plan is outlined in broad fea- 
tures under which the state directs the economic development of the 
country in accordance with this plan. The government relies pri- 
marily on the assistance of syndicated organisations and similar 
co-operative groups of the working people. The national programme 
is entrusted to a Commissioner of Economic Planning who is also a 
Member of the Cabinet. The Commissioner and the Minister of 
Industry and Finance are responsible for state control and reconstruc- 
tion of Yugoslavia’s economy. Economic planning has been provided 
under collectivist principles together with the provisions for the 
existence of the Commissioner’s organisations for landed interest. 
The constitution forbids expressly only ‘‘cartels, syndicates, trusts 
and similar organisations created for the purpose of dictating prices 
or monopolising the market”. 
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5. Peoples Committees : Peoples Committees elected by the 
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i anniication of law and are actiye on every leve 
See cca aamiis tion. Their role is comparable to that 


national and lécal administra , eto th 
of the military prosecutors, appointed “by the COURS in hiss 
and active within the broad framework of the state's mi rey rear 
nisation. On the whole Yugoslavia’s constitution is a fairly true 


copy of the Soviet constitution. ; 
7. People’s Front : Although initially depending on the political 


and moral support of the western democracies, Tito’s followers have 
devoted their full energies to a thorough reorganisation of the country. 
ntained through a power- 


lete Communist direction is mai I poy 
waa ates the People’s Front. This organisation, 


ful and effective party system— } 
acanlitien ofe Ben Peiitical parties, consists mostly of leaders 
directly controlled by the Communist Party. Before the war, a large 
part of the nation—nearly all the workers, most of the peasants | and 
the entire leftist intelligentsia-were essentially excluded from political 
participation. However, today, in addition to Communist nucleus, 
the People’s Front includes a small number of representatives, of the 
Republican Party, the Agrarians and the Croatian Republican Pea- 
sants Party. The last Party was the potent factor in national politi- 


cal system until Tito’s emergence on the scene. 

8. Principal Organs of Power : Yugoslavia’s authority radia- 
tes from three important agencies. These are the Federal Cabinet, 
the Army and the Secret Police. The Communist party exerts a 
great deal of its aggressiveness through the cabinet. The key posi- 
tion is held by Communists, which fills majority of the portfolios 
in the cabinet. The Prime Minister, the Minister of War and the 
Minister of the Interior holds the nucleus of power. Marshal 
Tito’s official position is well defined: he serves as leader of the 
movement, and officially he holds the following titles; Secretary 
General of the Communist Party, Prime Minister of the country, 
Minister of National Defence and Marshal of Yugoslavia. 


9. Foreign Policy : In June 1948, the Cominform denounced 
the leadership of Yugoslavia’s Communist Party, accusing Marshal 
Tito of retreating from Marxist dynamism, by initiating wrong 
policies both at home and abroad. The Yugoslavian regime, however, 
rejected the Cominform charges. Cominform shifted its headquar- 
ters to Bucharest and operated without Yugoslav participation, The 
schism between Tito and the Cominform marked the first fissure in 
Russia’s East European bloc. Since then, Yugoslavia has held 
indeperdent position in internal politics, preserving its will against 


both the Soviet intervention and western political influence. It has 


adopted a non-aligned posigion between the two blocs. It has also 
not gone in the orbit of CHingse Communism. 
ee 


10. Coat of Arms & the National Flag: The Coat-of-arms of the 
Socialist Federaf Republic ofe Yugoslavia 1s a field encircled, with 
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ears of wheat. At the bottom the ear 
with a scroll beartng the inscription ae on Meat are tied together 


tops of the ears of wheat, there is a five-noj 1943.* Between the 
field are six torches set obliquely, whose fame Gee In ie 
a single 


flame. 


The state flag of the Socialj , 
consists of three colours : blue, wai awe of Yugoslavia 
star in the centre. | The ratio of the width to diciee 8 five-point red 
one to two. The colours of the flag extend fee areaoLLy: is 
from the top; the order is blue, white and red Each a y; starting 
one-third of the width of the flag. The star shall haved Occupies 
five-pointed form and a golden (yellow) border, The cent eons 
of the star coincides With the point in which the diseotats pone 
flag intersect. The top point of the star shall extend as faa ane 
middle of the blue strips of the flag, the lower points pats the 
assuming equivalent places in the red strips of the flag. le star 


CHAPTER XXV 
CONSTITUTION OF MEXICO 


1. General Information : The majority of Mexico’s popula- 
tion censists of mixed race (Mistizos), During the Spanish regime, 
the Mexicos “were subjected to all manner of discrimination, legal 
and social. They could not hold any key office and were exclu- 
ded from higher education and the professions and lived as _crafts- 
men and labourers. By contrast, the Spanish settlers as owners of 
the mines and of valuable lands, formed the upper class and held 
political power. The real power, however, was in the hands of the 
Peninsular Spaniards. 


2. Constitutional History : It was the overthrow of the Mad- 
rid Government by Nepoleon-I in 1810 and the subsequent revolution 
in Spain, that brought changes in Mexico, which was at that time 
called new Spain. Mexican revolt was headed by Miguel Hidalgo 
in 1810. Although Hidalgo was executed, the movement started by 
him brought another revolution in 1820 when a separation from the 
European rule was achieved. Under a settlement, a limited but 
independent monarchy was set up in Mexico providing for equality 
of Spaniards and Mexicans before the law. In July 1824, Mexico 
adopted a constitution establishing a Federal Republic composed of 
19 states and 4 territories. The document contained a Bill of Rights 
and followed the pattern of the United States with certain modifica- 
tions. A President and a Vice President were to be chosen for four 

years by the State Legislature, a bicameral Congress and a Supreme 
Court were set up and the states were to frame their own constitu- 
tions. Roman catholicism was declared the state religion; the right 
to exercise any other religion was preserved. The Constitution also 
provided for a Council of Government to act when the Congress 
was not In session. This Jast arrangment was of great importance in 
tne constitutional development of Mexico. 

e 


ie The Federal Republic established in 1824 lasted till 1834 when 
it was gollowed by a centralised scheme which in 1846 again gave 
way to a restoration of federalism. A new constitution was framed 


in 1857 and remained in farce until 1917. In that year the present ~ 


constitution of Mexico was idopted. 
c oe 


e 
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r 3. Constitution of 1917; As the part oflimited government, fede= 
ralism Is permanently associated with the leftist movement, wfiereas 
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centralism has become a characteristic of rightist or con8ervative politics 
The tlfeory underlying the federal constitution of Mexico as well as the 
constitutions of its States—twenty eight in number, ‘besides three 

e Territories and the Federal District—is that the authosity of the 
States is restricted to internal affairs without effect.on other states 
There are no powers with the states that could not be nullified or 
superceded by Congressional action, as coming within the purview of 
the general federal interest. Asa result the Congress has in many 
instances legislated for the States in an all-inclusive manner. The 
States under their Qwn constitutions, formulate their budgets, exer- 
cise policy power, created to be offices and regulate municipalties. 
But they cannot make treaties with foreign governments, coin money 
or interfere with inter-state transit and commerce. The 1917 consti- 
tution made certain significant changes to circumscribe fhe powers of 
the President and to make him more responsive to the popular will. 
The principle of indirect voting was obtained in favour of direct elec. 
tion of the Chief Executive and the Legislature, in the Union as well 
asin the States. The office of Vice President was dropped. In the 
event of resignation or disability of the President, the Congress elects 
a provisional President. This provision gives the legislature added 
power to provide a check onthe President even in an emergency. 
The Cabinet is specifically provided for inthe constitution with its 
membership consisting of the heads of the eleven executive depart- 
ments. Members of the Cabinet must appear before the Congress to 
report on matters under their respective justifications; they may 
attend legislative sessions but may not vote. In several respects the 
functions of the Mexican President and his Cabinet members are 
about the same as in the United States, although the appointing and 
removing power of the Mexican President is somewhat broader. 
Furthermore he has the power to yeto the Congress legislation. 


4. Legislative Procedure : According to the constitution, the 
President as well as any member of the Congress may introduce bills 
into either House. The most striking feature in regard to legislative 
initiative, however, is that the state legislatures also have the right to 
introduce bills in Congress. With respect to legislative control of 
the executive, a persistent problem of Mexican politics had been how 
executive power might be limited during a Congressional recess. All 
too often this condition had been used to prevent the legislature 
from reassembling. A solution was attempted by inserting into the 
constitution a provision for a Permanent Commission to which cer- 
tain interim functions were entrusted, not unlike the Council 
of Government under the constitution of 1824. The @om- 
migsion, to be composed of fifteen Deputies and fourteen Sena- 
tors, was to go on with the business left ”y the regular session, call 
special sessions, confirm judicial recess Appointments, appoint a 
functionary to take, the President’s *plate duringehis absenc, and 
control the use of the nationgl guard outside the boundaries of their 
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This check on arbitrary actions by 


e 
« aes 
i é or territories ] 
Heels See ‘ Ss, adequately served its purpose. 
e 


the chief executive has, it appear 
~! . 


5 :stitutional Amendments ® The judicial system of Mexico. 
is very Fata dike that of the United States. The iP aels oh the 
Supreme Court and the other federal courts of Nee a oe most 
the same asin the United States. The original 191 cons itution 
provided for election by Congress all the judges of the Supreme 
Court, but in 1928 an amendment was passed empowerIng the Presi- 
dent to appoint the judges, subject to Senate s confirmation, Members 
of the circle and district courts are nominated by the Supreme 


Court. 


Other constitutional amendments adopted in 1928 and 1933 
extended to six years the President’s term of office, with reaffirmation 
of his ineligibility for re-election and extension of the terms of 
Senators and Deputies to six and three years respectively, with no 
immediate re-election. This re-arrangement of terms has made for 
greater political stability and more constant collaboration among the 


main branches of government. 


6. Agrarian Reform : The constitution of 1917 gave an urgency 
to the problem of agrarian reform. The article on _Land Reforms 
provided that the lands and waters within the territorial limits of 


Mexico belong to the nation which has authority to transfer them to 
private hands. Appropriation is legal where it serves the public 
interest but compensation is necessary. The nation has the right to 
impose upon private property standards of public convenience and to 
regulate the utilisation of national resources. The equitable distri- 
bution, control, and conservation of the national wealth is declared 
a constitutional purpose of legislation. The Agrarian Reform never 
lost sight of the course.of the Programme for Economic Democracy, 
although administration and political difficulties greatly hampered 
its execution over the years. By the end of 1933, about 19 million 
acres had been allotted to villages with about 750,000 families. By 
1940, the number of heads of families who benefited by land allot- 
ments increased to 2 millions and the amount of land distributed 
rose to 70 million acres. Moreover the idea of establishing co-ope- 
rative farms for the production of seasonal crops was introduced. 


Political Parties : It would be wrong to say that Mexico is a 
one-party state in the usual sense, while Partido Revolucionario 
Mexicano (PRM) wields the maximum influence; many minority 
parties have been coming and going consistently to contest the power 
of the PRM. PRM, hojyever, obtained semi-official status by an 
peau decree issued ip 1937 under which every government 
a ig must eontribute a “fixed percentage: of his salary to the 
arty. Thus the Party became entrenched, claiming to be the authere 

2 


CONSTITUTION OF MEXICO 


€ guardian of the revolution 


e 
organisation reach o ary tradition. 


4 

BS aaa eee ue to th Branches of 
oe close éollaboration wid remote sections of tie corer 
n general, nominati 3 1 State and + se ry 
: nation by th® Pp; ; ¢ municipal authorities 
most officials ae arty is tentamo authorities, 
tion of the wee gee nespousiDle for policy-makin Greauccuon and 
arlous governmental services are anprey a co-ordina- 
. ved by the Part 
y. 


BC and the 
communities have given to ne 


an people dye chance for self 


The break 
a akup of lare , 
Tative farming ge estates 


Mexic ablishment of co-ope- 


a sizeable c : 
‘development. portion of the 
Foreien Poli A 
icy : Mexican forei ; 
towards the establis an foreign policy has . 
the Unit is establishment and maintenance Hl has been directed 
ited States and other n : of good relations with 


j +e ations i : 
1S ; S in the 
an original charter member of the TSR eareae of Bowers. Mexico 
Nations, 


